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1.1.1. fkwo B p[igX 0CO6M Mae MiCLe MOBTOPHICTb TOTOXHWMX KPUMIHAMbHUX
NPaBONOPYLUEHb, 3 SKUX 0AHEe ab0 KiflbKa MpaBOMNOPYLUEHb 6YNI0 BYMHEHO [0 YXBaNIEHHS
nonepeHbOro BMPOKY, a iHwWe (iHwWi) — nicns Woro yxBaneHHs, TO cneljianbHi npaBuna
y.4cT1. 70 KK He 3acTocoBylOTbCsl. Y TakOMy BMMaaKy cyf KBanidikye KpuMIHaNbHI
NPaBONOPYLLUEHHS 33 OfHIEI0 CTATTel abo YacTuHol cTaTTi OcobnmBoi yacTuHu KK
Ta NPU3HaYae NoKapaHHs, nepeadayeHe il CaHKLIEK, @ OCTaTOYHE NOKapaHHA BU3HAYaE 3a
npaBunamm CT. 71 KK 33 CYKYMHICTIO BUPOKIB.........cuveeveerrresneassssessssssssssssessssssssssssssssssassssanes 9

1.1.2. fkwo s3a nonepegHiM BMPOKOM 0CO6Y 3BINIbHEHO Bif BifOYBaHHA MOKApPaHHS
3 BUNPo6yBaHHAM (CT. 75 KK), 0iHaK yCTaHOBNEHO, LLIO [10 10r0 YXBaJIEHHS! BOHA BYMHWNA
IHLII KpUMIHANbHI NPaBONOPYLLEHHS, TO BUPILLEHHS MUTAHHS NPO NPU3HAYEHHSA NOKApaHHA
33 CYKYMHICTIO 3M0YMHIB 3aNeXWUTb Bif TOrO, Y4 6YNO 3MIHEHO MOMEPEAHI BUPOK Ha
MOMEHT YXBaJIleHHS HOBOIO, @ TaKOX Bifj TOTO, IKE PILLEHHA LWOAO NPU3HAYEHHS NOKAPaHHS
0CO6I MPUAMAE CY1 Y HOBOMY BUPOKY. ....cuverrereeecrssssessssssssssssssssssssassssassssssssssesssssssssessesans 12

AKLLO nonepeaHiit BUPOK 3anMLLKMBCA 6€3 3MiH, a 33 HOBUM BUPOKOM 0CO0i Npu3HaYaeThes
NoKapaHHs, fIke BOHA Mae BiAbyBaTH peanbHO, TO MONOXeHHA 4.4 cT. 70 KK wopo
MPU3HAYEHH OCTATOYHOrO MOKapaHHA 0CO6I 3 YpaxyBaHHAM MOmnepeaHboro BUPOKY
HEe 3aCTOCOBYIOTbCA. [pU LIbOMY KOXEH BMPOK (MonepeaHii Ta HOBWW) BUKOHYETbCS
072 1Y (0T 1 17 o T 12

AKWO KpUMiHanNbHI NPaBOMOPYLIEHHS 33 HOBMM BUPOKOM 6YN0 BYMHEHO 0CO600
[0 YXBaNeHHs [LEKINbKOX MonepefHiXx BUPOKIB, 3a AKi BOHA 3acyfkeHa O MOKapaHb,
L0 HaNeXWTb BIAOYBaTK peanbHO, TO OCTAaTOYHE MOKApaHHA NpU3HaYaeTbCs Ha NiaCTaBi
y.4 c1.70 KK 3a npaBunamu, nepeabaveHnMu yacTuHamu 1-3 wjei cTaTTi (LisSxoMm
MOrNIMHEHHS! MEHLI CyBOPOr0 MOKapaHHs Oinbll CYBOPUM abo LWASXOM MOBHOMO YM
YACTKOBOrO CKJ/IAflaHHA MPMU3HAYEHUX OCO6I MoKapaHb 3a HOBMM Ta nonepeaHimu
BUPOKAMM).......oovvrrersercssssississssssssssssasssssssssssssssssssssssssassasssnssssssnssanssansssnsssnssasssnsssnsssnssanssans 12

1.1.3. AKwo ocoba BYMHUNG KPUMIHANbHE NPaBOMOPYLUEHHS, 3a fiKe il NPU3HAYaeTbes
noKapaHHs Y BUAI NO30aBNIEHHS BOJI, JO NMOCTAHOBAEHHS B IHLUMX NMPOBaAKEHHSX OBOX
BUPOKIB, KOXEH i3 IKUX BUKOHYETHCS CAMOCTIMHO, 30KPEMA, 3a OfIHUM 13 IKUX NPU3HAYEHO
NoKapaHHs y BuAi No36aBieHHs BOJI, WO HANEeXWUTb BiabyBaTU peasnbHO, a IHLWKA BUPOK
BWUKOHYETbCA CAMOCTINHO Y 3B'A3KY 3 NPU3HAYeHHAM NoKapaHHs y BUJi N036aBneHHs BONi,
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ane 3i 3BifIbHEHHSIM BIf] BifibyBaHHs NOKapaHHs 3 BUNPOOYBaHHAM Ha nifactasi cT. 75 KK,
TO Nif Yac NpusHauveHHs nokapaHHs BUMoOrM Y. 4 cT. 70 KK 3acTOCOBYIOTHCS TiNlbKu
[10 BUPOKY, SIKUM 0CO6Y 3acy[pkeHO A0 Mno36aBfieHHs BOJI, LU0 HaneXuTb BiabyBaTH
0LCT2 13 o R 15

Akwo ocoba BYMHWNA NPUHAUMHI  OfHE KPUMiHaNbHE MPABOMOPYLIEHHS MICNsA
NOCTAHOBJIEHHA ABOX MOMNepefHiX BMPOKIB, fIKI BUKOHYIOTbCA CaMOCTINHO, | OCTaHHIM
(TpeTim) BUPOKOM 0CObi NPU3HAYAETbCA NOKAPaHHA, SIKe HaNeXWTb BifbYBaTH peasibHo, TO
NPUNUHAETBCA OKPEME BUKOHAHHA 000X MOMepefHiX BMPOKIB. [1paBOBOIO MiACTaBO
Takoro MPUMUHEHHA LWOAO MepLioro BMPOKY € MOMoXKeHHs Y. 3 cT. 78 Ta cr. 71 KK
a NPaBOBOO NiACTABO NPUMMHEHHS BUKOHAHHSA APYroro BUPOKY — MooXeHHs cT. 71 KK.
OcTaToyHe NoKapaHHsl B TaKOoMy BUMaAKy 0cobi NpuaHayaeTbea Ha nigcTtasi cT. 71 LbOro
KomeKkcy 3a CYKYMHICTIO BMPOKIB 3 YypaxyBaHHsSIM MOKapaHb, NPU3HAYEHWX 3a BCiMa
(TPBOMA) BUPOKAMMU ........oovvvvieeiaciisieis s eessssessss s ssssss s ssss s sssssss s sasssssassssssassssssssasssnssansaness 15

1.2. 3BiNIbHEHHA Bifl KPUMIHANBHOT BIAMOBIAANMBHOCTI ...ocvvvvverersteeecessssssess s sssssssssssesssasens 19

1.2.1. BuMHEHHSi 0CO6OK YMMCHUX [, CPAMOBAHWUX Ha YXMEHHs BiA [OCYA0BOro
po3cniayBaHHs abo cyfy, 3ynuHsae AudepeHLinoBaHi CTPOKK JaBHOCTI, nepeadayeHi y v. 1
cT. 49 KK. Y TakoMy BUNaAKy NPUTArHEHHS OCO6M [0 KPUMIHAMbHOI BiANOBIAANbHOCTI
MOXUTMBE Y MeXax 3ara/ibHuX CTPOKIB [ABHOCTI, BU3HaYeHuX y 4. 2 cT. 49 KK, a came
15 poKiB 3 YaCy BYMHEHHA 3M04MHY ab0 5POKIB — 3 4acy BYMHEHHS KPUMIHANbHOMO
NPOCTYNKY. Yac, AKUA MUHYB I3 JHA BYUMHEHHS KPUMIHANBHOMO NPaBOMOPYLLEHHS A0 AHS,
KoMK 0coba moyana yxunsitucs Bif AOCY[OBOro po3chiflyBaHHA abo cyay, 36epiraeTbes |
3apaxoBYETbCA 10 3arasbHOr0 CTPOKY AABHOCTI, L0 NPOAOBXYE CnnuBaTu. [l0 3aranbHoOro
CTPOKY TaKOX 3apaXOBYETbCS Nepiof, Takoro YXWeHHs, a TakoX MPOMIKOK yacy,
LLIO NPOWALLOB i3 [HS1 3'ABNIEHHSI OCOOM i3 3i3HAHHAM abo 3aTPUMaHHA [0 AHS HabpaHHs
BUPOKOM BAKOHHOT CUJTH ......eeeereeeccceeaeae e sse e seseses s ss s s sssssesessssssnsssssssssnsesnsnsnnnes 19

1.3. KBaniikauisi KpUMiHanbHUX NPaBONOPYLUEHb MPOTU BAACHOCTI .....cuveveeeceeeereressenens 24

1.3.1. AKWo nig 4Yac BYWUHEHHS PO36OI0 BWHHWI BWAYYaE MaHO 3 XKWTNA, IHLIOrO
MPUMILLIEHHSA YU CXOBWLLA, 10 IKOFO HEMAE BiIbHOrO AOCTYMY, i NPK LIbOMY 3aCTOCOBYE
norpo3y HacUNbCTBOM, HEBE3MEYHUM ANS XMTTS UM 3[40POB'A A0 0CO6M, SIKa BiAMNOBIAHO
Mae TaKuii JOCTYnM, TO6TO BUHHUI TakUM YMHOM BUKOPUCTOBYE BKasaHy 0C06yY, L0 Aie nia
NCKUXIYHUM pUMYCoM (4. 2 cT. 40 KK), To ioro A cnig kBanidikyBaTi SiK po36ii, BAMHEHUIA
3 NPOHUKHEHHSIM Y XXUTNO, iHLLE NPUMiILLEHHS Yn cxoBuue (4. 3 cT. 187 KK), ockinbku
33 BKa3aHMX 00CTaBMH BMHHWUW 3AINCHIOE OMOCEpeAKOBaHe MPOHUKHEHHS [0 XXWUTNa,
IHLLIOrO NPUMILLEHHS YW CXOBMLLA, 10 AKOrO HEMAE BINIBHOMO AOCTYMY ...cvvvvveerrvrcerrerssnsenes 24

1.4. KBaniikauis KpUMiHanbHUX NpaBonopyLUeHb Y chepi CyXO0BOI AISNBHOCTI............. 27
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1.4.1. [lexnapallisi Npo roTOBHICTb A0 eKcnyaTaLlii 06'eKTa, o HanexuTb Ao |-l kaTeropii
CKNafHOCTI, fIKa CKnafieHa, BMAaHa YM MOCBiJYeHa BIAMOBIgHOK 0OCOO0KH B MeXax i
KOMMNETEHUii 33 BW3HA4YEHOI 3aKOHOM (OPMOID Ta 3 HaNeXHUMU PeKBI3UTaMM,
€ OPILIAHUM JOKYMEHTOM. ....ouvvururecrcrssrenessssssesssssssessesssssssssesassssessessssssesssssssassessessssssessesaes 27

HaBefeHHs HeOCTOBIPHMX JaHWX Yy AeKnapauii Npo roTOBHICTb 06'eKTa A0 ekcnayaTtauii
YTBOPIOE CKaf afiMIHICTPAaTMBHOIO NpaBonopyLLeHHs, nepeaéayeHoro Y. 13 . 96 KYnAll
(y pepakuii 3akoHy Bia 09.04.2015 N 320-VIII), oaHaK He MICTUTb 03HAK CKNajly 3JI04MHY,
NEPEAOAYEHOTO CT. 306 KK ......covevieciicticsistss sttt 27

1.4.2. Cy6'eKTOM 3/104MHY, nepeabayeHoro cT. 369-2 KK, Moxe 6yTu byab-aka 0coba, AKa,
Ha AYMKY TOro, XTO Hafla€ HenpaBOMIPHY BUrody, 3AaTHa PeajibHO BMIMHYTW Ha 0CO6Y,
YNOBHOBAXXEHY Ha BWMKOHAHHA (QYHKUIA [AepXaBW ab0 MICLEBOrO CaMOBPSyBaHHS.
[lediHiuis NOHATTA «0C063, YNOBHOBAXEHA Ha BWKOHAHHA (GYHKUIN [AepXaBu», LIO
MiCTMRacs y npumitui cT. 369-2 KK 3 BKasiBKOK Ha 3akoH «[1po 3acagu 3anobiraHHs
| npoTMAil KOpynuji», AKUA BTPATUB YMHHICTb, MAe TIAYMauuTUCH 3 ypaxXyBaHHSIM TOrO,
LIO 0C06a, fIKa HaJlae HENpPaBOMIPHY BUroJy 0CO6M NOBMHHA 6E3CYMHIBHO YCBIOMITIOBATH
HaNeXHICTb i 4O 0Ci6, YNOBHOBAXEHWX HA BUKOHAHHA (YHKLIA fepXaBu, 3 ornsay Ha ii
NpaBoOBUI CTaTyC | MOBHOBaXeHHS. Cnigumit 18 6e3CYMHIBHO Hanexutb Ao oci6,
YMOBHOBAXXEHMX Ha BUKOHAHHS DYHKLIi Aep>XaBu, 3BaXKatoum Ha Moro npaBoBwii cTaTyc 31

Poapin 2. 3aCTOCYyBaHHA HOPM KPMMIHANbHOMO NPOLIECYabHOro npaBa YKpaiHu............... 34
2.7, [10CYZI0BE POSCIIAYBAHHS ....eveevverrcreasssssssssssssssssssssssssssssasssssssssasssssassssssssssssssssssssssssans 34

2.1.1. PilieHHss Npo Npu3HayeHHs Npokypopa (rpynu MpOKypopiB) ANS 3[iACHEHHS
MPOLIECyaNbHOr0 KEepPIBHULUTBA Y KOHKPETHOMY KPUMIHANbHOMY NPOBafXXEHHI MOBUHHO
npuimaTuca y GopMi noctaHoBu Ta BignoBigaT Bumoram cT. 110 KIIK, T06TO Taka
NOCTaHOBa Mae MICTUTUCb y MaTepianax A0CY0BOro po3cniayBaHHS Ta 6yTH MianNMCaHo
CNY>XXOOBOK 0COO0H0, SIKA T MIPUMHSINIA. ....cocveverecrcteeseee et s s s esses st ses s ssssessesans 34

BiacyTHICTb 3a3HAuYeHOI MOCTAHOBM B MaTepianax [OCYAOBOrO PO3CAigyBaHHS a6o i
HEMIANUCAHH  KEPIBHUKOM  BIAMOBIAHOTO  OpraHy  MpokypaTtypu  06YMOBIIOE
HeAoNyCTUMICTb [10Ka3iB, 3i6paHuX Mif 4ac AOCYAOBOr0 PO3CAifyBaHHs, K TaKuX, L0
3i6paHi nig HarnsaaoM i npouecyanbHUM KePIBHALTBOM MpoKypopa (rpynu npokypopis),
KW HEe MAB HA T€ 3aKOHHUX MOBHOBAKEHD ........c.cvuevererrsesesessesessesessssessssessssesssssssssesssesssens 34
2.1.2. AKwo eHepanbHUM NPOKYPOPOM, KEPIBHUKOM 06MACHOI NPOKYpaTypH, iX NepLumMmu
3aCTYMHUKaMM Ta 3aCTYNHUKAMK 34IMCHEHHS [OCYLOBOr0 PO3CAifyBaHHsI KPUMIHANbHOMO

NpPaBOMOPYLUEHH  JIOPYYEHO IHWIOMY OpraHy [OCYAOBOTO  PO3CifyBaHHA 6e3
BCTAHOBNEHHAA HEePEKTUBHOCTI MOro 3MiCEHHS OpraHoM [0CYAOBOrO PO3CAiyBaHHS,
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BU3HaYyeHUM cT. 216 KIK, Mae Miclie HefOTPMMaHHS HaneXHOi nNpaBOBOI NpoLeaypu
3actocyBaHHdA 4. b cT. 36 KIK Ta nopyweHHs BuMor cTaten 214, 216 uboro Kogekcy.
HacnigkoM HefoTpUMaHHsl Ui€i npouedypu $K CKJIafOBOr0 €NeMeHTy MPUHLMMY
BEPXOBEHCTBA MNpaBa € BU3HAHHSA [0Ka3iB, OfepXXaHUX Y XOAi 40CYA0BOr0 PoO3C/liayBaHHS,
HeIoMyCTUMMMM Ha migcTaBi cT. 86, n. 2 u. 3 cT. 87 KIK sK Takux, Lo 3ibpaHi (0TpuMaHi)
HeynoBHOBaXEHUMK 0cobamu (OpraHom) Y KOHKPETHOMY KpUMiHaNbHOMY MpOBaMKEHH,
3 NOPYLUEHHAM YCTAHOBNEHOTO 3aKOHOM MOPAZKY ..cuvuvvererrrrerersassresessssssessssssssesssssssssssnssensens 37

2.2. CYLIOBI PILLEHHST «......oocvvrveriieciiese e s s ssssssssssssesssssssssssasssssssssassssasssssssasssssssssasssssans 41

2.2.1. 3a HasBHOCTI MiACTaB Cy/ anensuinHol IHCTaHLii Mae npoLecyasnbHi NOBHOBAXXEHHA
NOCTAHOBWUTM YXBanW, AIKi HE BUPIWYIOTb CMpaBW MO CYTi, OJHAK 3BEpPTalOTb YyBary
YNOBHOBAXXEHMX OPraHiB Ha BCTAHOBMEHI Y KPUMIHANbHOMY NpOBafpkKeHHI (aKTu
MOPYLLUEHHS 3aKOHY, LLIO NOTPEOYHOTb HANEXHOTO PEATYBAHHS ......cevevrceeercsssesasssssesasens 41

2.2.2. BpaxoBytoun nonoxenHs crateit 420, 421 KIK, pilueHHS NPO MpU3HAYeHHs1 0cobi
NOKapaHHs, y TOMY YACAI MEHLUI CYBOPOro, ane fike NiAnsrae peasbHOMY BifOyBaHHIO,
3aMICTb MPU3HAYEHOro Cy0M MEPLUOT IHCTaHL|i NOKapaHHS, Bif BIA6YBaHHS AKOrO ii 6yNo
3BiNIbHEHO 3 BUNPOBYBAHHAM, CY/l anensiLiNHOI IHCTaHUIT yXBantoe y GOpMi BUPOKY .......... 43

2.3. ANENALINHE OCKAPIKEHHS........eecvecvecsreacssssssssssssssssssssssssssssssassssssssssssssassssssssssesssssssssessssans 45

2.3.1. YxBanu cniguMx cyaaiB 3a pesynbTaTaMu po3rnsay Ckapr Ha 6e3fisfibHICTb
CNiJYoro, MPOKYpopa, fiKa MONArae Yy HEBHECEHHI BIAOMOCTEH MNP0 KPUMiHamnbHe
npaBonopyleHHs a0 EPJIP, wo nocTtaHoBneHi nicna 17.06.2020 (nata yXBaneHHs
KoHcTuTyuinHum Cyaom YkpaiHu pilleHHst Npo BM3HAHHS TakuMK, WO HEe BiAMOBIAAOTH
KoHcTuTyuii YKpaiHu (e HEKOHCTUTYLIHUMYM), nonoxeHb Y. 3 cT. 307 KMK (PiweHHs
KoHcTuTyuiHoro Cyay Ykpainm Big 17.06.2020 N2 4-p(11)/2020), nianaratoTb 0CKapXXeHHI0
B ANENALIAHOMY MOPAKY. .v.vucverrreresessssssssssssssssssssssssssssssssassessssssessssssssssssssassassessssassassesassas 45

Ao Taka yxBana cnigyoro cyani noctaHoBneHa A0 17.06.2020 i Ha yac yXBaneHHS
PieHHs KoHeTuTyuiHoro Cyay Ykpainm Big 17.06.2020 N2 4-p(11)/2020 wie He 3aKiHuMBCS
CTPOK anensiliHOr0 OCKapXXEeHHs 0CODB0K yXBanu CIIAYoro Cyadl 3a pesyibTaTamu
po3rnsAy CKapru Ha 6e3fisNbHICTb CRiAYoro, MPOKYpopa, fiKa NOMArae Y HEBHECEHHI
BIJOMOCTEN NP0 KPUMIHabHE NpaBonopyLeHHs Ao EPIP, BcTaHoBNeHMA Yy N. 3 4.2 Ta . 3
cT. 395 KIK, To Taka ocoba Mae NpaBO OCKApXWTK BKas3aHy yXBasly CRigyoro cyaa
B QNENALUNHOMY MOPSIAKY ...vvvvvrerrereesessssssssssssssssssssssssssssssssssssssssssssessessesssssssssssessessessessssanes 45

2.3.2. Tigo3ptoBaHWiA, 0OBUHYBAYEHUIA, 3aCYKEHUIA He MalOTb NpaBa BiAMOBUTMCA BIA
anensawiHol Y1 KacaLiiHOI CKaprit 3aXUCHKUKA, NOJAHOI B IXHIX IHTEPECAX. ......uveeverrrerenenn, 47
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Y pasi Hesrogu NiJo3prOBAHOr0, 0OBMHYBAYEHOrO, 3aCYMKEHOr0 i3 anensuitHo 4
KacaLi{HOK CKaprot 3aXxuCHWKa BOHM MaloTb NPaBO 3asBUTU MpO Le [0 abo mif vac
CYZI0BOIr0 3acCifjaHHs, | CyA Mae NpaBo BpaxyBaTy TXHIO NO3ULIKO NPU BUPILLEHHI ckapri...47

2.3.3. Cepep pileHb Cnifyvoro cyai, MOXIUBICTb YXBaSleHHA SKUX NPSIMO He nepeabayeHa
KIK, BMOKPEMAIOIOTHLCA PiLLIEHHS, YXBaIEH! N03a Mexamu npoueaypu, nepeabayeHor KIiK,
Ta yXBaneHi B Mexax yctaHoBneHoi KIMK npoueaypu i3 3aCTOCYBaHHSIM MOJIOXEHDb Y. 6
cT. 9 KIMK | 3aranbHuX 3acaj, KpUMIHAIbHOMO NPOBAMMKEHHS, BU3HAYEHUX Y. 1 CT. 7 LbOro
0] 110 OO PO PP 49

Mif 4yac BMPILIEHHA NUTAHHS LWOAO anensLiiHOro OCKapXXEHHSI OCTAHHIX, Clif BUXOAUTH
Hacamnepes i3 CYTHICHOrO KpWTEpIto, 3aKNafieHOro 3akKOHOAABLEM Y XOAI BWU3HAYEHHA
KOMa yXBan CRiyoro Cyaal, Lo NiANAratoTh OCKAPKEHHIO. ......c.ceeececrreseeeerssessessssssessesaens 49

OcKifnbKW MOCTaHOBNEHHS CNIAYMM CYAAEI0 YXBaNK NPO NOBEPHEHHS KIIOMOTaHHSA CIAYOro
MNpO apeluT MaiHa Yy 3B'A3KY 3 HeAOTPUMaHHAM BUMOT Y. 2 cT. 132 KMK (AKwo BOHO
He MignAarae posrnsay B LUbOMY CyAi) HE MPU3BOAUTL Hi 10 OOMEXEHb KOHCTUTYL|AHMX
npaB 0COOU, Hi 10 HEMOXJIMBOCTI OCKapXXEHHSI BXXE BCTAHOB/IEHMX NMPaBOOOMEXEHD, aHi
nepeLKoKae 3MINCHEHHIO eEeKTUBHOIO AOCY0BOrO PO3CHIAYBAHHA YU KPUMIHANBHOMO
NPOBaZXXEHHA B LINOMY, Taka YXBasa He MiANArae OCKapXeHHIO B anensiuinHoMy nopsiaxy
Mifl YaC [OCYA0BOr0 POSCIIAYBAHHS.....ceeeeevrerraceresssssssssssssssssssssssssssssssssssssssssassessesssssssssesasens 49

2.34. CTOpOHM KPUMIHANbHOrO  MPOBA[PKEHHA MaloTb  NPaBO  OCKapXXyBaTy
B anensuiHoMy nopaaky yxsany Cnigyoro cyaal Npo 3MmiHy nNifo3ptoBaHOMY 06PaHOro
3anob6iXHOro 3axofy y BWUMaAKy, AKLIO 3aCTOCYBaHHA TaKOro 3anobhXHOro 3axofy abo
BiIMOBA B WOr0 3aCTOCYBaHHI NiANAra0Tb anensyitHoMy OCKapXXeHHO BIANOBIAHO A0 Y. 1
CT. B0G KITK ..ottt b bbb bbb bbbt b bbbt b st 52

2.3.5. [1poKypop, ypaxoBytoun nonioxeHHs M. 3 4. 3 ¢T. 394 KI1K, a Takox 3Baxatouu Ha Te,
LLYO BMPOK CyAY Ha MiACTaBI Yroau Npo NPUMMUPEHHS MK NOTEPNINUM Ta NiLO3PIOBAHNM UK
06BWHYBaYEHUM MOBMHEH BIAMOBIfATU 3aralbHUM BUMOraM [0 CyAOBMX PilleHb L0A0
3aKOHHOCTI, HafiNEHUA NOBHOBAXEHHAMU OCKAp)XyBaTW BKAa3aHWA BUPOK JULLE Y 3B'A3KY
3 nopylleHHsMn BuMor 4. 3 cT. 469 KIK nig yac yknafeHHsi yroaM Ta He MOXe
OCKapXyBaTH Oro Ha IHLIMX NiACTaBax, y TOMY YMCI Yepes 3aTBEPIKEHHS CYA0OM Yroau,
YMOBW SIKOI He BiNOBILA0Tb HOPMaM KPUMIHANbHOMO Ta NPOLECYANbHOMO 3aKOHY .......... 53

2.3.6. CynoBe PpilleHHs, NOCTaHOBMEHE CTOCOBHO HOPUAWYHOI OCOOM, SIKa € YYaCHUKOM
CYZI0BOTO MPOBAPKEHHS, 3@ CKaproto (3aaBoto) ii NpeacTaBHUKA, MOXE 6YTH OCKapXKeHE
10 Cyly BULLOT IHCTaHL|iT IHLIAM NPeACTaBHUKOM L€l FOPUANYHOI OCOOM..........ovevevrrereenenn, 55

2.4, KQCALINHE OCKAPIKEHHSI ........uvvervecrecrsseesssssssse st s ssssssssssssssssessesssssessessessessassessanens 57
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2.4.1. MoTepninuit abo MOro 3aKOHHMIA NPEeACTaBHUK YW NPEeACTaBHUK MakoTb NPaBo Ha
KacaliiHe OCKapXXeHHsl CyfOBMX pilleHb 3 MiACTaBM HEBIAMOBIAHOCTI MPU3HAYEHOMO
NoKapaHHs TAXKKOCTI KPUMIHANIbHOTO NpaBOMoOpYLUEHHN Ta 0COOI 3aCyKEHOro BHACMIAOK
CYBOPOCTI, ane B MeXax BUMOT, 3as1BIEHUX HUMM B CYAI NMEPLUOT IHCTAHUT. .......ccvecvreneeeene, 57

Y naHOMy BMNaJKy OCKapXeHHS NOTEPNiNAM CyA0BMX PillieHb 3 NIACTaBM HEBIAMOBIAHOCTI
NPU3HAYEHOTO MOKapaHHA TAXKKOCTI KPUMIHAMbHOTO MPaBOMOPYLUEHHA Ta  0CO6i
3aCy/PKEHOro BHACMIOK CYBOPOCTI, BPaxOBYO4YM 3aKOHOAABYI OOMEXEHHS, CTAHOBJIATL
NPUBATHUA HTEPEC MOTEPMINIOr0 Yy KOHTEKCTI MpaBa BiCTOHOBATM CBOK MO3ULIKO |
HaMaraTucsi BCTAHOBJIEHUMM 3aKOHOM 3acobaMu [OCArTM 3MIHW abo CKacyBaHHS
CYAOBOTO PILLEHHSI.........ovucveevriiscissssessssesssssssssssssssssessesssssssssesasssssessesssssssessessssassessessssssessesaes 57

2.4.2. KacauiiHe npoBa/pKeHHs1 3a KacallifHOK CKaprol npo MOripLUeHHA CTaHOBMLLA
0Cco6M, LWOA0 SKOI anensuiMHUM CY[OM CKacOBaHO BMPOK Ta 3aKPUTO KPUMiHasbHe
NPOBAMKEHHS, Y pasi BTPATH OPUANYHOI cunn Hopmu Ocobnmneoi YacTuHu KK BignoBigHO
[0 pileHHa KowctuTyuinHoro Cyay YkpaiHu, sika nepeab6avana BifnoBifanbHICTb 3a
BYMHEHHS JIIHHS, LLIO IHKPUMIHYBANIOCA 0CO6I, NIANATAE 3aKPUTTIO ..ocvvveeeerecrcreeessssseeaeens 59

2.5 3aKpUTTS KPUMIHANIBHOTO MPOBAMKEHHS. c...cevvevereracscsssessssssssssassssssssssssssssssssssssessesans 61

2.5.1. BusHaHHs KoHCTUTYLiIMHUM CyaoM YKpaiHW HEKOHCTUTYLINHOK CTaTTi abo YaCTUHM
ctatTi OcobnmBoi YacTuHM KK, siKowo nepenbavacTbCs BiANOBIAANbHICTb 32 [JifHHS, €
NigCTaBOI0 [N CKACyBaHH O0OBMHYBaNbHOrO BWMPOKY YU YXBanM Ta 3aKPUTTS
KpMMIiHanbHOro npoBaapkeHHs Ha NiAcTaBi M. 44. 1 CT. 284 KIMK. ....ovveeeececrereeeee e 61

3aKpUTTA  KPUMIHANbHOTO MPOBAKEHHS Y BKa3aHOMY BUMAfKY YHEMOXJIUBIIOE
MPOJOBXEHHA KPUMIHANIBHOTO MPOBa/PKEHHS 3 METOK peabiniTauii 3acyapkeHoro abo
B IHLLMX TIPUUMH. ...oovocveeicice st ss bbb bbb bbbt s b b s sss b besssans 61

[ omaa CY[10BOI NpakTuky nanat i o6'eaHaHoi nanatv KKC 3a | niBpivysa 2021 poky



B

BPIT

BC

BCY
ePIP
3aKOH
KoHCTUTYLiS
KoHBeHL|iS
KK

KKC
KYnAIT
KIMK

KCY

O

CB
LMK

Ornsz cyaoBol npakTuky nanat | 06'eaHaHol nanatv KKC 3a | niBpivys 2021

Mepenik CKOPOYeHb
Benuka [Nanata BepxosHoro Cyay
Bulla paga npasocyaad
BepxosHuit Cyn
BepxosHuit Cya YKpaiHu
€ ANHWIA peecTp A0CYA0BMX PO3CAiAyBaHb
3aKOH YKpaiHu
KoHCTUTYLiA YKpaTHK
KOHBEHLIIA Npo 3axWCT NpaB NOAMHM | OCHOBOMOMOXHMX CBOOOA
KpuMiHanbHWit Kogeke YKpaitu
KacauiHni KpUMIHaNbHUA Cy A
Kopekc YkpaiHu npo aAMIHICTPaTUBHI NPaBOMOpPYLLEHHS
KpuMiHanbHWit npoLiecyanbHiin Kogeke YKpaTHu
KoHcTutyuinHnia Cya Ykpaiku
06'eaHaHa nanata KacaLlinHOro KpUMIHaNbHOro cyay y
cknaal BepxoBHoro Cyay
cnigyni BIaaIN
LinBinbHWA NpouecyanbHuin Kogeke Ykpaiu

Ornsa cyaoBoi npakTyky nanat i 06'egHaHol nanatv KKC 3a | niBpiyus 2021 poky



Ornsg cyaoBol NpakTukK nanat | 06'eaHaHol nanat KKC 3a | niBpivys 2021

Po3gin |. 3acTocyBaHHsi HOPM KpUMiHabHOrO npaBa YKpaitu

1.1. lpu3HaYeHHs nokapaHHs

1.1.1. fkwo B [igX 0CO6M Mae MiCLe MOBTOPHICTb TOTOXHMUX KPUMIHAMbHUX
NpaBoNOpPYLLEHDb, 3 AKX OfiHE ab0 KifilbKa MPaBOMOpYLLEHb 6yN0 BYMHEHO [0 YXBaSIEHHS
nonepeHbOro BMPOKY, a iHwWe (iHLWi) — nicns Aoro yxBajeHHs, TO crnewiafnbHi NpaBuia
y.4cT1. 70 KK He 3acTocoBylOTbCsl. Y TakOMy BMMaaKy cyf KBanidikye KpuMIHaNbHI
NPaBOMNOPYLLUEHHS! 33 OfHIE0 CTaTTel abo YacTuHow cTatTi OcobnuBoi yacTuHu KK
Ta NMPU3Hayae NoKapaHHs, nepeadayeHe ii CaHKLIEH, a 0OCTAaTOYHE NOKapaHHS BU3HAYaE 3a
npaBunamu cT. 71 KK 3a CyKynHICTIO BUPOKIB

06CTaBWHM CripaByu: 3a BUPOKOM MicLieBoro cyay OCOBA_T 3acyaxeHo 3a 4. 2 ¢T. 185
KK (32 BYMHEHHs 3nmounHy 28.12.2018 [0 NOCTaHOBNEHHS MOMEPEAHbOr0  BUPOKY
Big 17.01.2019) ao nokapaHHs y BuAi no3baBneHHs BOAI Ha CTPOK 3 pokuW. Ha niacTasi u. 4
cT. 70 KK 3a cykynHicTto 3104nHiB OCOBA_T BM3HauYeHO NMoKapaHHsS Yy BUAI N036aBeHHs
BOJII Ha CTPOK 4 POKM.

3a BuMHeHHa 3noumHy 28.01.2019 OCOBA_T 3acymkeHo 3a 4. 2 cT.195 KK
[0 NOKapaHHs Y BWAI N036aBfieHHst BOMI Ha CTPOK 3 poku. Ha migctaBi 4. 1 ¢T. 71 KK
3a cykynHicTio B1pokiB OCOBA_T 0cTaTOYHO BM3HAYEHO MOKApaHHS Y BUAI NO36aBNEHHS
BOJII Ha CTPOK 4 poKmn 3 MicsiLl.

Bupokom ycTaHoBneHo, wo 28.12.2018 OCOBA_1, nepebyBatoun B aBTOMODINI
OCOBA_2, 3 6apceTkn TaeMHo BukpaB 500 rpH notepninoro. Kpim Toro, 28.01.2019,
nepebyBatoun Ha TepuTopil fomoBonofiHHA OCOBA_2, 13 capatd TAEMHO BUKPAB HanexHy
NoTEpPNINOMY eleKTPOAPWIb BapTICTHO 433,33 rpH.

YxBanot anensauinHoro cygy Bupok wogo OCOBA_T B nopagky u. 2 ct. 404 KIK
3MIHEHO. [10CTaHOBMIEHO 06YMCIOBATM CTPOK  BIAOYyBaHHA nokapaHHs OCOBA_T
304.02.2020, 3apaxyBaBLIM WOMY Ha niacTaBl CT. 72 KK y CTPOK MOKapaHHS CTPOK
TpUMaHHsa nig Baptoo 3 25.11.2019 no 23.01.2020 BKAOYHO 3 PO3PaxyHKY OAMH [€Hb
TPUMaHHS Nif BapTO 3a OAMH [eHb No36aBaeHHs Boni. Y pewTi B1poK woao OCOBA_T
3a/MLLIEHO 63 3MIHMW.

MigctaBn po3rnagy KpuMiHanbHOro npoBampkeHHs Ol HeoOXiAHICTb BIACTYNUTH
BI] BACHOBKY LIOAO 3aCTOCYBaHHS HOPMM MpaBa B MOAIGHMX MPaBOBIAHOCKHAX,
BWUKMaAEHOro B paHille yxBaneHux piweHHsx BC, a came noctaHosax Big 15.01.2020
(cnpaBa N° 585/1603/17, npoBamxeHHs N° 51-3290km19), Big 29.07.2020 (cnpaBa
Ne 541/715/17, npoBamkeHHs ~ N2 51-7898km18) Ta Big 10.07.2019 (cnpaBa
N2 723/1538/16-k, npoBagxeHHs N° 51-8625km18). MpeameTom nepernsgy L€l cnpasy
€ NUTaHHS NPU3HAYEHHS MOKApaHHS 3a KPUMIHAMbHI NPaBOMOPYLUEHHS, BIAMNOBIAANbHICTb
3a AKi nepeibayeHa ofjHiet0 cTaTTero (YacTuHoro cTatTi) Ocobnmeoi yacTuHm KKy Bunaaky
IX BUMHEHHS 0COBOI0 AIK 110, TaK | NiCNS yXBaneHHs nonepegHbOro BUPOKY.
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Mosumuis Of: 3MIHEHO BMPOK MICLEBOrO Cyay Ta yxBany anefsuitHoro cyay.
BukntoueHo 3 BMPOKY Ta YXBasu PillleHHS MONEepefHIX [HCTaHLIK MPo NPU3HAYeEHHS
nokapaHHa OCOBA_1 3a 4. 2 cT. 185 KK oKpeMo 3a KOxeH 3 eni3oAiB Kpagikok
Ta NPU3HaYeHHs nokapaHHa Ha niactaBi 4. 4 cr. 70 KK, npusHayeHo OCOBA_T
3a Y. 2 cT. 185 KK nokapaHHs y BuAi N036aBneHHs BOAI Ha CTPOK 3 poku. Ha nigcTasi CT. 71
KK 3a CyKynHICTHO BUPOKIB 1O NPU3HAYEHOr0 NMOKapaHHs YaCTKOBO MpUeaHaHO HEeBIAOYTY
YaCTWHY MOKapaHHA 3a MomnepeaHiM BMPOKOM Ta 0OCTaTOYHO Bu3HadyeHo OCOBA_]
NoKapaHHS Y BUAI N036aBNEHHS BOJI Ha CTPOK 4 POKM 3 MICALY.

06r'pyHTYBaHHA nosuuii OMT: O, 3giicHmBLKM aHani3 Hopm KK, KK, 3BepTae yBary Ha
Te, WO 3aKOHOAABCTBO YKpaiHM MPO KPUMIHANbHY BIAMOBIAANbHICTL Ta KPUMIHANbHE
npoLecyanbHe 3aKOHOJABCTBO He MICTUTb MONOXEHb MNP0 Te, LU0 KPUMIHAMbHI
NPaBOMOPYLIEHHS, AKI YTBOPIOKOTL nepeadadeHy 4. 1 cT. 32 KK NOBTOPHICTb TOTOXHMX
KPUMIHANbHMX MPaBOMOPYLUEHb, MatoTb OyT OKpPeMO KBani(IKOBaHI | 33 KOXHe
NPaBOMNOPYLIEHHS], KBaNI(PIKOBaHe 3a OAHIEID CTATTElD ab0 YaCTMHOK CTaTTi, Mae 6yt
NpK3HaYeHe OKpeMe NokKapaHHs.

KBanidikauis ABOX ab0o Oifblie  TOTOXHUX  KPUMIHANbHKUX  MPaBOMNOpYLUIEHb
Ta MPU3HAYEHHSI 33 HUMW MOKApaHHA 3AIACHIETHCA 3riHO 3 YCTaNeHOK CY0BOK
NpakT1Ko. Tak, nepeabayeHi 3aKOHOM MpaBuia NPU3HAYEHHS NOKapaHHS 3a CYKYMHICTHO
KpUMIHanbHUX npaBonopyeHb (CT. 70 KK) 3acTocoBYtOTbCS Yy BUNAAKAX CAMOCTIAHOI
kBanidikaLil BYNHEHOrO AK 33 PIBHAMM CTATTAMM, TaK | 3@ PI3HUMM YacTMHAMW OfHIEl
CTATTI KPUMIHANBHOMO 3aKOHY, AKUMK nepeadayeHo BiAnoBIiAaNbHICTb 3a OKPEMI CKaau
KPUMIHANbHKX NPaBONOPYLLIEHb | SKI MatOTb CAMOCTINHI CaHKLIl. 3a UMK X NpaBuaamm
NpU3HAYaeTbCa MOKapaHHA | B pasl BYMHEHHA OCOBOK AigHb, YaCTUHA  SKWX
KBaNDIKYETbCS AK 3aKIHYEHe KpUMiHaSbHE NPaBOMOPYLLIEHHS, a peliTa K roTyBaHHS A0
KPUMIHANbHOTO NPaBOMOPYLIEHHS Y/ 3aMax Ha HbOro. 3a OKpeMMMM eni3ofamu 3M04YUMHHOI
AiSNbHOCTI ab0 3a OKPEMUMM MyHKTaMW CTaTTi (YacTuHu ctatTi) KK, aki He MatoTb
CaMOCTINHOT CaHKLIii, TOKapaHHS He NPU3HAYaEeThCs.

AKLIO BYMHEHI KPUMIHAMbHI MPABOMOPYLLEHHS, KPIM NOBTOPHOCTI, YTBOPHOKOTL Lie /A
CYKYMHICTb, BOHW BIAMOBIAHO A0 Y. 2 T. 33 KK NOBWHHI OTpUMYBaTK OKpeMy KBanidikaLlito
(Hanpuknag, Kpafixka 6e3 keanidikylounx 03HaK i Kpafixka, BYUMHEHA MOBTOPHO, abo
KpagixKa, NoefHaHa 3 NPOHUKHEHHAM Y XUTNO). AKLLO KPpUMiIHANbHI NPaBONOPYLLEHHS, AKi
YTBOPHKOKOTb MOBTOPHICTb, BIANOBIAAOTH OJHOMY | TOMY CaMOMY CKMafy KPUMIHaNbHOro
NpaBoNopYLUeHHs (HAaNPKUKNad, TP KPazixXKW, NOeAHAHI 3 NPOHUKHEHHAM Y XWUTNO, N'ATb
PO360iB, BYMHEHWX OPraHi30BaHOK TPYNoo, TOLWO), TX KBanidikalis 3[iACHIOETbCS
3a O[IHIEt0 CTaTTeto abo 4YacTuHow cTaTTi OcobnamBol yacTmHu KK. Y Takux Bunagkax
NOBTOPHICTb KPUMIHANbHWX MPaBOMOpPYLIEHb MOBMHHA 3a3Ha4yaTucs Y NpoLecyanbHmX
LOKYMEHTaX, $SKI CTOCYIOTbCA OOBMHYBAYEHHS 0COOM, SAK  KBaniikyloya 03Haka
BIANOBIAHNX KPUMIHAMbHMX NPABOMOPYLLEHD.
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[pn3HayeHHst nokapaHHs Ha niactasi Y. 4 ¢T. 70 KK npy NOBTOPHOCTI TOTOXHMX
KpUMIHaNbHMX MpaBOMoOpyLleHb Npu3Bede [0 3aCTOCYBaHHA KPUMIHANBHOMO 3aKOHY
3@ aHanoriet, WO NPAMO 3a60pOHeHO Y. 4 cT. 3 KK, Ta NopyLeHHs BUMOT BU3HAYEHOCTI
KPUMIHANbHOTO 3aKoHy. paBuna Npu3HayYeHHs NOKapaHHSA 3a CYKYMHICTIO KPUMIHAMbHIX
NpaBonopyLUeHb GIfIbLL XOPCTKI, HX Y pa3i NOBTOPHOCTI, OCKIfIbKM B OCTAHHbOMY BUNaaKy
CY[l He Mae npaBa BUIATK 33 MeXI MakCUMyMy caHKUii ctaTTi 0co6amBol YacTuHM KK, 1o
nepenbayae BIAMNOBIAANLHICT 33 BYMHEHI KpPUMIHANbHI NPaBOMOPYLUEHHS, a Yy pasi
3acTocyBaHHA CcT. 70 KK Taka MOXnuBicTb nepefbayeHa (sKWo xo4a 6 oaHe
I3 KpUMIHANbHUX MPABOMNOPYLUEHDb, O BXOAWUTb Y CYKYMHICTb, € YMUCHUM TSXKUM abo
0COBNMBO THKKMM 3104MHOM).

TakuM YMHOM, SKWIO B [igX 0COBKM Mae Miclue MOBTOPHICTb KPUMIHAMbHNX
npaBonopyLeHb, nepeadadeHa Y. 1 cT. 32 KK, | us 0coba 3aCymKyeETbCS 3a BUMHEHHS
KINbKOX TOTOXHWX KPUMIHAMbHMX NPaBOMOPYLUEHb, SKI KBaNQIKYyOTbCS 33 OAHIEND
CTaTTer abo yacTuHot cTatTi OcobnmBoi YacTuHK KK, | npy LibOMY 0fHe ab0 KifbKa 3 HWX
OY/IM BUMHEHI [10 YXBaJIeHHs NONepeHbOro BUPOKY, a Lie 0fiHe abo AeKifbka — Nicns noro
yXBaNleHHs, TO creyianbHi npasuna . 4 ¢1. 70 KK He 3aCTOCOBYHOTHCA. Y Takomy BUMNaaKy
CYyA KBaniikye 3a3HauyeHl KpWUMIHAMbHI NPaBOMOPYLLIEHHS 33 OfHIED CTaTTe abo
yacTuHoto cTatTi OcobnuBol yacTuHM KK Ta npusHayae MNokapaHHs, nepeabayeHe i
CaHKL|IE, a OCTaTOMHe MoKapaHHs BK3Hayae 3a npaBufiamn CT. 71 KK 3a CyKymHIiCcTO
BMPOKIB.

Y UbOMY KpWMIHANbHOMY MPOBafKEHHI CY[AOM MepLiol IHCTaHUT BW3HAHO
BCTaHOBMeHUM, WO OCOBA_T BYMHWMB KpadbKkM, SKI MICTATb KBaniQikytody O3HaKy
«MOBTOPHICTb», TOMY KOXHE I3 3MI0YMHHIX AISHb MICTUTb CKNaj 3M04YMHY, NepeadadyeHoro
y. 2 cT. 185 KK. TpoTe, siK 6yno 3'acoBaHO Nif 4yac po3chifyBaHHS Ta CyA0BOrO po3rnsaay
KPMMIHANbHOIO NpoBagXeHHs, 06BuHyBaYeHnin OCOBA_1 3a BUPOKOM MICLIEBOTO CyAy byB
3acympkeHnit 3a 4. 3 cT. 185 KK 13 3acTocyBaHHAM Y. 4 ¢T. 70 KK g0 no3baBneHHs BOJI
Ha CTPOK 4 poku Ta Ha nigctasl CT. 75 KK 3BifbHeHUM BIf BIAOYBaHHS MOKApaHHS
3 BUNPOOYBaHHAM Ha CTPOK 3 poKu. Taknm umHom, oaHy 3 Kpaaikok OCOBA_T BUMHMB 110,
a Ipyry Micnst yxBaNeHHs nonepeaHboro BUPOKY. Cya NepLuol IHCTaHLil NPUIAHSAB PiLLEHHS
NPU3HAYMTI 3@ KOXKEH I3 3NI0YMHIB, KBANIPIKOBAHMX 3@ O[HIEID YaCTMHOK cTaTTI 0CO6MMBOI
yacTuHmn KK, 1o Mae 0fHy CaHKLIIKO, OKPEMI MOKapaHHS Ta 3aCTOCyBaTh fK BAMOTW 4. 4
cT. 70, Tak i BUMOrn 4. 1 ¢T. 71 KK.

[poTe pilleHHst MicLeBoro cyay (3 BMCHOBKaMM AKOro 6e3nifcTaBHO MOroaMBCs W
Cy/[ anensuiiHoT iIHCTaHL) NPo NPU3HAYEHHS 3acyJKEHOMY MOKapaHHA 3a 4. 2 ¢T. 185 KK
32 OKpemi eni3oan Kpaabkkn Ta 3actocyBaHHA 4. 4 cT.70 KK € HenpaBuabHAM
3aCTOCYBaHHAM 3akKOHYy YKpalHM Mpo KPUMiHaNbHY BIAMOBIAANbHICTL TOMY 3 BUPOKY
MICLIEBOr0 Cyay Ta yxBanu anensiuinHoro cyfay NiAnarae BUKOYEHHHO PILLIEHHS CY[0BMX
IHCTaHUIA Npo npuaHadeHHs nokapaHHs OCOBA_T 3a u. 2 cT. 185 KK okpemo 3a KOXeH
3 eMi30AiB KpaAhKOK Ta MpU3HaYeHHs NoKapaHHs Ha nigctasi v. 4 ¢T. 70 KK.
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Pasom 13 TUM 3 MaTepianiB cnpaBu Bbadvaetbes, wWo OCOBA_1T 3a monepefgHim
BUPOKOM 6yn0 3acymkeHo 3a 4. 3 cT. 185 KK, u. 4 c1. 70 KK g0 nokapaHHs y BuAi
Nno36aBNEHHA BOMI Ha CTPOK 4 poKK 3i 3BIMbHEHHSIM Ha MiAcTaBl cT. 75 KK Bifg #oro
BIIOYBaHHA 3 BMMPOOYBAHHSIM Ha CTPOK 3 POKW. HOBMI 3M0YMH BUMHEHO HWUM Micns
NOCTAHOBNEHHA MOMNEPeHbOr0 BMPOKY MPOTArOM ICAUTOBOrO CTPOKY, a TOMY 3 Ornsify
Ha MoNoXeHHd 4. 3 cT. 78 KK ocTaTtoyHe mMoKapaHHs WOMY Mae BM3HAYaTUCh
3a npaBunamu, nepeaodadeHumu cT. 71 KK, a came 3a CyKynHICTHO BUPOKIB.

BMCHOBOK: §KWIO B AIAX 0COBKM Mae Miclue MOBTOPHICTb  KPUMIHANbHMX
npaBonopyLeHb, nepeadadeHa Y. 1 cT. 32 KK, | us 0coba 3acymKyeTbCs 3a BUMHEHHS
KINbKOX TOTOXHWX KPUMIHANbHUX NPaBOMOPYLUEHb, SAKI KBaMQIKyOTbCA 3a OfHIEH
cTaTTeto abo yacTuHoto ctaTTi OcobnmBol YacTuHm KK, | npu LbOMy ofiHe abo KinbKa 3 HUX
OyNn BUMHEHI [10 YXBaNlEHHs MONepeHbOro BUPOKY, a Le OfiHe abo AeKifbKa — NiCns noro
yXBaneHHs, TO cnewianbHi npaBuna Y. 4 ¢T. 70 KK He 3aCTOCOBYIOTLCS. Y TakoMy BUNaaKy
CyA KBaNQIKye 3asHayeHi KPUMIHANbHI MPaBOMOPYLUEHHS 33 OAHIEK CTaTTEer
ab0 yacTuHoto ctaTTi Ocobnmneoi YacTuHn KK Ta npu3Hayae nokapaHHs, nepeadayeHe 1
CaHKL|IEt0, a OCTATOYHe MOKapaHHA BM3Havae 3a npasunamu cT. 71 KK 3a CyKyMHICTHO
BMPOKIB.

HeranbHiwe 3 Ttekctom rnoctadosn O By 08.022021 y crpasi N° 390/235/19 (npoBagxerHHs
NO 51-2177kmo20) MOXHa 03HATOMUTHCS 3a IOCHiIaHHAM hitps.//reyestr.court gov.ua/Review/94974219

3 TEKCTOM OKpemor AYMKN MOXHE O3HatomuTHca 34 [10CHTIAHHAM
https.//reyestr.court.gov.ua/Review/94999836

1.1.2. fkwo 3a nonepegHiM BMPOKOM 0CO6Y 3BINIbHEHO BiJ BifOYBaHHA MOKAapaHHS
3 BUNpobyBaHHAM (CT. 75 KK), ofHaK YCTaHOBNEHO, WO 10 MOro YXBasieHHs! BOHa BUMHMNA
IHLI KpUMiHaNbHI NPaBONOPYLLUEHHS, TO BUPILIEHHS NUTaHHS NPO NPU3HAYEHHs! MOKapaHHA
33 CYKYMHICTIO 3M10YMHIB 3aNeXWTb Bif TOro, Y4 6yN0 3MIHEHO MonepeaHin BUPOK Ha
MOMEHT YXBaJIEHHS1 HOBOTO, @ TAaKOX Bifj TOr0, SIKE PiLLEHHS LLOA0 NPU3HAYeHHS NoKapaHHs
0C06I NpUMMae cyf y HOBOMY BUPOKY.

AKLLO nonepeHii BUPOK 3anuLLMBCA 63 3MiH, @ 38 HOBUM BUPOKOM 0CO6I NPU3HAYaETHCA
NoKapaHHs, sike BOHA Mae BigbyBaTM peanbHO, TO MONOXeHHs 4.4 c¢T.70 KK woao
NPU3HAYEHHS1 OCTATOYHOrO MOKapaHHA 0CO6I 3 ypaxyBaHHAM MornepegHboro BUPOKY
HEe 3aCTOCOBYIOTbCA. [pU LIbOMY KOXEH BMPOK (MonepeaHii Ta HOBWW) BUKOHYETHCA
CaMOCTIIHO.

AKWO KpUMIHANbHI MPaBOMOPYLIEHHS 32 HOBMM BMPOKOM 6YN0 BYMHEHO 0OCO60H)
[10 YXBaNIeHHS [EKINbKOX MOMepefHiX BUPOKIB, 3a fKi BOHA 3acCy[KeHa A0 MOKapaHb,
L0 HANEXUTb BIAOYBATM peanbHO, TO OCTATOYHE MOKAPaHHA NMPU3HAYAETLCS HA MiACTaBI
y.4 ¢1.70 KK 3a npaBunamu, nepenbayeHuMn yactuHamm 1-3 wiei cTatTi (LWisxom
MOrMIMHEHHS! MEHLI CyBOPOro MOKapaHHsA Oinbll CYBOPUM abo LWASXOM MOBHOMO YM
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YaCTKOBOrO CK/IaflaHHA MpPU3HAYeHUX O0CO6I MoKapaHb 3a HOBMM Ta MOMepefHiMu
BMPOKamM)

06cTaBuHyM cnpasu: OCOBA_T, byayun paHiwe 3acymkeHum Bupokom Bia 14.06.2018
3a 4.2 cT. 185 KK 00 nokapaHHs y BWAl OBMEXeHHS BOAI Ha CTPOK 1 piK; BMPOKOM Bif
18.02.2019 3a 4. 2 cT1. 185 KK 10 noKapaHHS y BWAI apeLlTy Ha CTPOK 6 MICAL|B; BUPOKOM
Bif 01.04.2019 33 4. 2 cT. 15, 4. 2 cT. 185 KK 10 nokapaHHs y BWi 0OMEXEHHS BOMI Ha
CTPOK 2 pokW, Ha niacTaBi CT. 75 KK #0oro 3BiNbHEHO Bif BIiAOGYBaHHS MOKapaHHS
3 BUNPOOYBAHHAM 3 ICMMTOBMM CTPOKOM TPMBAnICTIO 1 PIK Ta MOKNafeHO 060B'A3KMH,
nepeabayeHi cT. 76 KK, 3acymxeHo BUpOKOM MicLieBoro cyay Big 21.12.2019 3a 4. 2 ¢T. 185
KK 10 nokapaHHs y Bui 0OMEXEHHS BOMI Ha CTPOK 2 POKK; 3a 4.2 CT. 15, 4. 2 ¢T. 185 KK
[0 NOKapaHHS y BuAl obMexeHHs BoNI Ha cTpok 1 pik. Ha nigctasi 4. 1 ¢T. 70 KK wnsxom
NOrNVHEHHS MEHLL CYBOPOro NokapaHHs 6inbll cyBopuM OCOBA_T BU3HAYeHO OCTaTOYHE
NoKapaHHS Y BUAI 0OMEXEHHS BOMI Ha CTPoK 2 poku. Bupok Big 01.04.2019 yxBaneHo
BMKOHYBATV CaMOCTIHO.

MiacTaBu po3rnsay KpUMiHaNbHOro npoBabkeHHA Of1: HeoOXiAHICTb BIACTYNWUTY BIf
BWCHOBKY LLIOAO 3aCTOCYBaHHA nonoxeHb Y. 4 ¢T. 70 KK, BuknageHoro B noctaHosi KKC
Big 05.11.2020 (cnpaBa N2 185/7034/19, npoBagxeHHs N 51-2405km20), 3rigHo 3 AKMUM
BCTAHOBJIEHHS TIET 0BCTABMHW, LLO 3aCYIXKEHUIA BUHEH LLIE 1 B IHLLOMY 3J104MHI, BYMHEHOMY
[0 NOCTAHOB/EHHSA NONepPeHbOr0 BUPOKY, CTaE NIACTABOK /19 NPU3HAYEHHS NOKapaHHS
3@ CYKYMHICTIO  3/104MHIB  BIAMOBIAHO [0 nonoxeHb 4.1 Ta 4.4 c¢r.70 KK, €Ki
He B13HAYatOTb BIAMIHHWX BapiaHTIB MPU3HAYEHHs MOKapaHHA 3afieXHO BIf TOro, uu
3aCTOCOBAHO MpKM  MPU3HAYeHHI MOKapaHHS  3BIIbHEHHS B MO0 BIJA6YBaHHS
3 BUMPOOYBaAHHSM.

Mo3unuist Of: 3MIHEHO BMPOK MICLIEBOrO Cyly, Ha MiACTaBI NofoxeHb 4. 4 ¢T. 70 KK 3a
CYKYMHICTIO 3NIOYMHIB LWINSXOM MOMMHEHHS MEHLI CYBOPWX MOKapaHb, MpPKU3HaYeHNX
BMpOKamn  MicueBux cyais Big 14.06.2018 Tta Big 18.02.2019, 6inbl  CyBOPUM,
NpV3HAYeHUM BUPOKOM MicLieBOro cyay Big 21.12.2019, npusHayeHo OCOBA_T ocTaTouHe
NoKapaHHs y BuAl 06MexXeHHst BOJI Ha CTPOK 2 pokn. Ha miacTasi cT. 72 KK 3apaxoBaHoO
y CTPOK OCTaTOYHOr0 MOKapaHHs nokapaHHs, Bigoyte OCOBA_T 3aBupokamn BIf
14.06.2018 Ta Big 18.02.2019, a Bupok Big 01.04.2019, skum OCOBA_T 3BiNbHEHO BIf,
BIIOYBAHHS MOKapaHHA 3 BUNPOOYBaHHAM Ha nigctasi cT. 75 KK, noctaHoBieHO
BMKOHYBATV CaMOCTIHO.

06r'pyHTYBaHHS No3uLii OrN: 0co6AMBICTIO LibOro KPUMIHANbHOTO NPOBAKEHHS € Te,
LLIO 3M104MHK, NepeaodadeHi Y. 2 ¢T. 15, 4. 2 ¢T. 185 KK Ta 4. 2 cT. 185 KK, 33 BUMHEHHS AKX
OCOBA_T 3acymxeHo BMPOKOM MicleBoro cyay Big 21.12.2019, wo ockapxyBascs, 6ynu
CKOEHI HWM [0 YXBaNEHHS Cyfamn Lie TpbOX MOMEepeaHiX BWPOKIB LWOAO HbOro
(Bin 14.06.2018, Big 18.02.2019 Ta Big 01.04.2019).

MpoTe MmicueBun cyn B yxBaneHoMy cTocoBHO OCOBA_T BMpOKY HenpaBWIibHO
3aCTOCyBaB 3akOH YKpaiHi Npo KpUMIHAMbHY BIANOBIAANbHICTb, HE 3aCTOCYBaBLIM Y. 4

13 Ornsaa cynoBoi npakTky nanat i 06'eaHaHol nanatv KKC 3a | niBpiyus 2021 poky



Ornsz cyaoBol npakTuky nanat | 06'eaHaHol nanatv KKC 3a | niBpivys 2021

ct. 70 KK Ta He npusHaumBwmn OCOBA_1 ocTaTouHe MOKapaHHsS 3a npaBuiaMu,
nepefdavyeHnMm yacTHamm 1—3 Li€ei CTaTTi, a Came WSXOM NOMIMHEHHS MeHLL CYBOPOro
NoKapaHHst 6iNbLLI CYBOPUM ab0 LLUASXOM MOBHOMO Y YaCTKOBOIO CKNafaHHs MprU3HayYeHnx
NOMy MoKapaHb 3a LM BMPOKOM | nonepeaHiMi BUpoKamMu MicLieBoro cyay Bia 14.06.2018
3a 4. 2 cT. 185 KK 'y BUAI 06MeEXEHHS BOMI Ha CTPOK 1 pik Ta BUPOKOM MICLIEBOTO Cyy Bif
18.02.2019 3a 4. 2 c1. 185 KK 'y B1i apewuTy Ha CTPOK 6 MicsLiB.

[pn UbOMY, CyA HaaB OLIHKY JULIE MOXIMBOCTI 3aCTOCYBaHHSI BKA3aHOI HOPMMY
KPUMIHANbHOMO 3aKOHY 3 ypaxyBaHHS MokapaHHs, npusHayeHoro OCOBA_T nonepegHiM
Bupokom Big 01.04.2019, 3a3HauMBLUM MPO Or0 CAMOCTIHE BUKOHAHHS, OCKINbKY
3a nonepeaHiM Bupokom OCOBA_T 3acymxeHo 3a u. 2 ¢T. 15, 4. 2 ¢T. 185 KK 40 nokapaHHs
y BUAI OOMEXEHHS BOMI Ha CTPOK 2 POKM, Ha niacTaBl CT. 75 KK 3BINbHEHO Bif MOro
BIOYBAHHS 3 BUMPOOYBAHHAM 3 ICMUTOBMM CTPOKOM, TPUBANICTHO 1 pIK, Ta MOKNaAeHo
060B'A3KK, nepeabadeHi cT.76 KK, WO y3rogkyetbca 3 BMMOraMu 3aKOHY Mpo
KPUMIHaNbHY BIANOBIAANBHICTb Ta 3 YUM NOrOAMBCA 11 Cy ] anensauiiAHol IHCTaHLl,

TaK, SKWO ocoba, WOAO KOl 6yn0 3acTOCOBAHE 3BIIbHEHHS Bif BiAOYyBaHHS
NoKapaHHs 3 BUNPOOYBaHHAM, BUMHIMA [1O0 NOCTAHOB/EHHS BMPOKY B MepLUii CrpaBi HLLNA
3/104MH, 33 SKWIA BOHA 3aCy[XKYETbCS [10 NOKApaHH$, WO HaNexuTb BIAOYBATU peasibHo,
3aCTOCYBaHHS MPUHLMNIB MOTIMHEHHS, YaCTKOBOrO YM MOBHOMO CKafjaHHs NpU3HaveHnx
NoKapaHb He A0NYCKAeTbCA. 3a TakuxX YMOB KOXHUN BUPOK BUKOHYETHCA CaMOCTINHO.

[poTe, nepernsgatoun BUPOK MicleBoro cyay Big 21.12.2019, anenauiiHuin cyn He
BUMPaBMB  MOMWIIKK, [OMYyLIEHOI CYAOM TMepWol IHCTaHUi, TaKOX He 3aCToCyBaB
nepeabayeHnin 3aKOHOM MOPSAAOK NPU3HAYEHHS NMOKAPaHHS, 06rPYHTOBYHOUM CBOE PILLEHHS
TUM, WO 3@ MaTepianaMi KPUMIHAMIbHOTO MPOBAMKEHHS Ha YaC YXBaNeHHS BUMPOKY
micueBoro cyay Big 21.12.2019 OCOBA_1 Bxe BIf6yB MOKapaHHS, MPU3HAYeHI oMy
3a Bupokamm Bia 14.06.2018 Ta Big 18.02.2019.

OfHak angd npu3HayeHHs OCTaTOYHOr0 MokapaHHA Ha niacTaBi 4. 4 cT. 70 KK 3a
CYKYMHICTIO 3MI0YMHIB MalOTb 3HAYeHHd Came Mpu3HayeHi nonepeaHiMM BUPOKaMU
3aCy[)KEHOMY MOKapaHHs, a He iX BIgOYTTs, HATOMICTb BIAOYTTA MOKApPaHHA €
BW3HaYaNlbHMM MpW  3aCTOCYBaHHI CYyAOM MonoxeHb CT.71 KK Ta npusHayeHHi
OCTaTOYHOIO NMOKapaHHs 3a CYKYMHICTHO BUPOKIB.

BMCHOBOK: AKLLO 0 0COBU, KOTPa BUNHIMNG KPUMIHANbHE NPABONOPYLLIEHHS, BUPOKOM
cyay 6yNo 3aCTOCOBAHE 3BINIbHEHHS BIf BIAOYBAHHSA NOKapaHHs 3 BUNPOOYBaHHSAM, a NOTIM
6yN0 BCTaHOBJIEHO, LLIO BOHA BUHHA LLE # B IHLWIMX 37104MHAX, BUMHEHWX [0 MOCTAHOBJIEHHS
LIbOrO BMPOKY, B TaKMX BUMaAKax MUTAHHS NPO BIANOBIAANbHICTb 0COOK 3a CYKYMHICTHO
BUMHEHMX HEH KPUMIHANbHUX NPaBOMOPYLLIEHb MAE BUPILLYBATUCh 3afleXXHO Bif TOrO, UM
3a/IMLLIAETLCA HE3MIHHUM MOMNepeaHIil BUPOK, 3a SIKUM 0C06a 3BifIbHEHA Bif BIAOYBaHHS
NOKapaHHs 3 BUMNPObYBaHHSAM, Ha MOMEHT MOCTAHOB/EHHS HOBOrO BMPOKY | fIKe PilLeHHS
NpuUiAMae Cyf y HOBOMY BMPOKY LLOJ0 NOKapaHHs 3a 3/104NHM, BUMHEHI A0 MOCTAHOBNEHHS
nonepeaHbOro BUPOKY.
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Y BMNagKy, KoAu nonepeaHin BUPOK 3aWLINBCA HE3MIHHWUM | MPUIAHATE B HbOMY
PILLIEHHS MPO 3BINbHEHHA BIA BifOyBaHHSA MOKapaHHA 3 BMNPOOYBaHHAM 36epirae CBOK
3aKOHHY CW/Y, @ HOBWM BMPOKOM OCOOI MPW3HAYaETbCA MOKapaHHs, fiKe BOHa Mae
BIOYBAaTN peanbHO, nonoxeHHa 4. 4 c1. 70 KK wwogo npu3HayeHHs OCTaTOYHOro
rnokapaHHsl 0cobi 3 ypaxyBaHHSIM MOMNepeAHbOro BMPOKY He 3aCTOCOBYHOTHCSH, @ KOXHWNA
BUPOK — nonepeaHin, 3a (kMM 0coba 3BINbHEHA BiA4 BIAOYBAaHHA MOKapaHHS
3 BUNPOOYBAHHAM, Ta HOBMIA, 33 IKUM A MPU3HAYEHO MOKapaHHS, L0 HaneXxuTb BIAGYBaTH
peanbHO, — BUKOHYETbCA CaMOCTIHO.

Y pasi BCTAHOB/EHHS CYI0M, L0 KPUMIHaNbHI MPaBOMOpPYLIEHHS 3@ HOBUM BUPOKOM
OYNN BYMHEHHI 0COOOD 10 NOCTAHOBEHHS AEKINbKOX NonepeaHix BUPOKIB, 3a Kl 0C06a
3aCy[KeHa [0 MOKapaHb, WO HaNeXuTb BIAOYBATU peasbHO, OCTATOYHE MOKapaHHS
npu3HavyaeTbes Ha nigcTasi u. 4 ¢T. 70 KK 3a npaBunamu, nepegdayeHnmm yactuHamm 1-3
LET CTaTTI, TOOTO LUISIXOM MOTAIMHEHHS MEHLL CYBOPOrO MOKapaHHSA Oifibll CYyBOPUM abo
LIAISIXOM MOBHOTO YW YaCTKOBOTO CKMafaHHA MpU3HaYyeHWx 0Cobi nokapaHb 3a HOBUM
BMPOKOM Ta MOMepeaHIMU BUPOKaMI.

LeranbHiwe 3 tekctom nocraHosu Of1 Bl 15.02.2021 y crpasi N° 760/26543/17 (ipoBagxeHHs
N@ 57-3600kmo20) MOXHa 03HATOMUTHCS 38 MOCHIaHHAM hittps.//revestr.court gov.ua/Review/95042469

3 TEKCTOM OKpemor JYMKH MOXHE O3HaomuTHca 34 [10CHTIAHHAM
https.//reyestr.court.gov.ua/Review/95042552

1.1.3. SKWO 0coba BYMHMNA KPUMIHANbHE NPaBOMOPYLIEHHS, 3a fKe Ti1 NpU3HAYAETLCA
NoKapaHHs Y BUAI NO36aBNIEHHS BOJI, 10 NMOCTAHOBAEHHS B IHLIMX NPOBAPKEHHSX [ABOX
BUPOKIB, KOXEH i3 IKUX BUKOHYETbCA CaMOCTINHO, 30KPEMa, 33 OJHUM 13 IKMX NMPU3HAYEHO
nokapaHHsl y Buai no36assieHHs BOJI, L0 HANeXuTb BigbyBaTH peabHO, a iHWKA BUPOK
BMKOHYETLCA CAMOCTIAHO Y 3B'A3KY 3 MPU3HAYEHHAM NOKapaHHs Y BUAi No36aBAeHHS BOJIi,
ane 3i 3BiJIbHEHHSIM Bif BibyBaHHsI NMoOKapaHHA 3 BUNPOBYBaHHAM Ha miacTasi cT. 75 KK,
TO Mif Yac Npu3HaYeHHsi MokapaHHs BUMorK Y. 4 cT. 70 KK 3acTOCOBYHOTbCS TiflbKi
[0 BUPOKY, SIKUM 0COOY 3acymKeHO [0 Mo36aBneHHs BOJi, L0 HaneXuTb BiabyBaT
peasbHo.

Akwo ocoba BYMHWNG NpPUHANMHI  OAHE KPUMIHaNbHE MpPABOMOPYLEHHS MICns
NOCTAHOBJIEHHA ABOX MOMEpeAHiX BMPOKIB, SIKI BUKOHYKOTbCA CAMOCTIMHO, | OCTaHHIM
(TpeTim) BUPOKOM 0COBI NPU3HAYAETHCSA NOKAPaHHA, sIKe HaNEXWTb BifOYBaTH PeasbHo, TO
MPUNUHAETLCA OKPEME BUKOHAHHS 060X NOMEepedHix BUPOKiB. [paBOBOK MIACTABO
TaKoro MPUMNUHEHHA LWOAO MEpLUOro BMPOKY € MONMOXeHHA 4. 3 CT. 78 Ta cT. 71 KK,
a NPaBOBOO NiACTABO NPUMMHEHHS BUKOHAHHSA APYroro BUPOKY — MONOXeHHs CT. 71 KK.
OcTaToyHe NoKapaHHsl B TaKOMy BUMaAKy 0c06i Npu3HayaeTbea Ha nigctasi CT. 71 Lboro
Komekcy 3a CYKYMHICTIO BMPOKIB 3 YypaxyBaHHsM MOKapaHb, NpU3HAYeHWX 3a BCiMa
(TpbOMa) BUpOKaMM
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Mo3uuii cyaiB nepwoi Ta anensuiHoi IHCTaHLK: 33 BMPOKOM MICLEBOr0 Cyay
Bif 02.06.2020 OCOBA_1 BW3HaHO BMHYBATUM | 3aCy[KeHO [0 MOKapaHHA Yy BUA
nos6aBneHHs BoAI 3a . 3 ¢T. 297 KK Ha cTpok 4 poku. Ha miacTaBi u. 4 cT. 70 KK wnsxom
YaCTKOBOrO CK/afiaHHA MPW3HAYEHOrO MOKapaHHA 3a LUM BMPOKOM | 3a BMPOKOM
Micuesoro cyay Big 20.08.2019, 3aMmiHeHMM yxBanoto anensuiitHoro cyay Big 29.10.2019,
0cTaTo4HO npn3HayeHo OCOBA_1 nokapaHHs y BuAl N036aBAEHHS BOMI HA CTPOK 4 POKM
1 Micsupb.

Linm xe Bupokom OCOBA_T BM3HAHO BUHYBATUM | 3aCYKEHO A0 NOKApaHHs y BUI
no36aBneHHs BoNi: 3a Y. 2 CT. 185 KK — Ha cTpok 3 poku; 3a 4. 2 cT. 186 KK — Ha 4 poku
2 micaul. Ha niactasi 4. 1 1. 70 KK Wwngxom MNOrAMHEHHS MEHLI CYBOPOro MoKapaHHS
OINbll CYBOPUM BM3HAYEHO OCTATOYHE MOKApaHHS Y BUAI NO36aBNEHHS BOMI Ha CTPOK
4 poku 2 micsaul. BignosigHo o cT. 71 KK 3a CyKymHICTIO BMPOKIB YaCTKOBO NpUELHAHO
NoKapaHHS, Npu3HayeHe 13 3acTocyBaHHAM 4. 4 cT. 70 KK 3a BMPOKOM MICLIEBOIO Cyay
BIf 20.08.2019, 1 ocTtaTouHO npusHayeHo OCOBA_T nokapaHHs y BuAl N036aBNeHHS BOI
Ha CTPOK 4 pokun 3 Micaui. CTpok BifdyBaHHs nokapaHHs OCOBA_1 BupiLLeHO 0641CoBaTH
34acy (aKTMYHOTO 3aTpUMaHHs, BpaxoByruM BMPOK Micuesoro cyay Big 20.08.2019,
70670 3 10.12.2019.

AnensuinHnia cyn yxsanoto Bia 05.10.2020 BMPOK MiCLEBOro cyay 3aiuwine 6e3
3MIHK, @ anefisiLinHy ckapry NpoKypopa — 6e3 3a[]0BOJEHHS.

MigctaBn po3rnagy KpuUMiHanbHOrO npoBampkeHHss Of1: 3a6esneyeHHs €AHOCTI
CYAOBOI MPaKTWUKW LWOA0 3aCTOCYBaHHS HOPM KPUMIHANbHOMO 3aKOHY, 30KPeMa LIOAO
NpaBui NPU3HAYEHHS MOKaApaHHs 3a CyKymHicTH BupokiB (CT. 71 KK) y KpumMiHanbHo-
NPaBOBIN CUTyalll, KOMM HasBHI HEBIAOYTI YaCTWHM MOKapaHHA 3a [BOMA | Oifblue
nonepeaHiMi BUPOKaMu, Ki BUKOHYBANNCS CaMOCTINHO.

Mo3suuis Or: ckacoBaHO yxBany anensauimHoro cyay Ta NMpU3HAYeHO HOBWIA PO3INAA
y CYAl anensiLinHol IHCTaHLT.

O6rpyHTyBaHHst nosuuii  Ol: Ak BOayaeTbCs 3 MaTepianiB  KPUMIHAMIbHOMO
npoBamkeHHs, OCOBA_T 6yB 3acyaxeHnii BUPOKOM MicLieBoro cyay Big 04.07.2019 3a u. 3
cT. 185 KK 10 nokapaHHs y BuAi N036aBfeHHs BOAI Ha CTPOK 3 POKM, 31 3BISIbHEHHSIM Ha
niactasi ¢T. 75 KK Bia BifbyBaHHS NoKapaHHsA 3 BUMNPOOYBAHHSAM 3 ICIUTOBAM CTPOKOM
TPUBANICTIO 2 POKM, a TaKOX BMPOKOM MicleBoro cyay Biag 20.08.2019. 3a yxBanoto
anensuinHoro cyay Bifg 29.10.2019 ocTaHHIN 3MIHEHO Ta NOCTaHOBEHO BBaxaT OCOBA_T
3acypKeHnM 3a 4. 3 ¢T. 185 KK 10 nokapaHHs y B1AI N036aBNeHHS BOMI Ha CTPOK 3 POKM
MiCsiLb N036aBneHHs BOMI, @ BUPOK MicLieBoro cyay Bia 04.07.2019 yxBaneHo BUKOHYBaTH
CaMOCTINHO.

Y UbOMY KpWUMIHANbHOMY NPOBAMKEHHI CYAOM NEePLIOl  IHCTaHLIl  BWU3HAHO
BCTaHoBAEHMM, 10 OCOBA_T BUMHMB 31104MHM, NepeadadeHi 4. 3 cT. 297 KK (23.04.2019),
y. 2 cT. 185 KK (23.04.2019, 28.11.2019 (mBa 3noumHu), 29.11.2019, 03.12.2019,
04.12.2019), 4. 2 cT. 186 KK (15.10.2019).
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To6T1o 23.04.2019 6yNno BYMHEHO ABa 3M0YMHMW, KBani(ikoBaHI BIANOBIAHO 3a Y. 3
cT. 297 Ta u. 2 cT. 185 KK, Ta siKi 6ynn BYUMHEHI 1O NOCTAHOBNEHHS BUPOKY MICLIEBOrO Cyay
Big 20.08.2019, 3miHeHOro yxBanow anensauinHoro cyay Big 29.10.2019. Pasom i3 Tum,
31104MH, NepegbdaveHni u. 3 ¢T. 297 KK, kBanidikyeTbCa OKPEMO.

BignosigHo go BucHoBky O Big 08.02.2021 (cnpaBa N2 390/235/19), aKiio B AisX
0CO6M Mae MicLie MOBTOPHICTb KPUMIHANbHIUX NPaBOMNOPYLLIEHb, nepeadayeHa y. 1 ¢T. 32
KK, 1 uf ocoba 3aCymKyeTbCs 3@ BYMHEHHS KIIbKOX TOTOXHMX KPUMIHAMbHNX
NPaBONOPYLLEHb, AKI KBaNIPIKYHOTHCA 3a OAHIEKD CTATTEK abo YacTUHOW cTaTTi 0co6NNBOT
yacTHn KK, | npu UbOMy OfHe ab0 KibKa 3 HUX OYAM BUYMHEHI [0 YXBaseHHs
nonepeaHbOro BUPOKY, a LLie OAHe abo AeKinbka — MICNA NOr0 YXBamneHHs, TO crewjianbHi
npaBuna Y. 4 1. 70 KK He 3aCTOCOBYHOTHCA. Y TakoMy BUNaAKy CyA KBanipikye 3a3HayeH
KPUMIHANbHI MPaBOMOPYLUEHHS 3a OAHIEKD CTaTTeld abo yacTuHor ctatTi OcobamBol
yacTuHm KK Ta npusHayae nokapaHHsi, nepebdadeHe ii CaHKLIE, a 0CTaTOYHE NOKapaHHs
BM3Hayae 3a npasunamu cT. 71 KK 3a CyKynHICTHO BUPOKIB.

To6T0 3n04nHK, BYMHeHI OCOBA_T 23.04.2019, 28.11.2019, 29.11.2019, 03.12.2019,
04.12.2019, MICTATb KBaNipIKytUy 03HaKY «MOBTOPHICTbY, TOMY KOXHE 13 3M0YNHHIX AISHb
BIZINOBIZAE CKIaAy 37104MHY, NnepeadbadeHoMy Y. 2 ¢T. 185 KK, a ocTaTouHO KBanipikyeTbCH
B CYKYMHOCTI 3 IHWWMMW KpaabKKaMu, siKi Oysiu BUMHEHI MICNS MOCTAHOBMIEHHS MOMEPeaHIX
BMPOKIB, ockinbki B figx OCOBA_1 mMae Micle «po3ipBaHa» MOBTOPHICTb KPUMIHAMbHMX
npaBonopyLUeHb, IKI Y AOKTPUHI KPUMIHANIBbHOMO NpaBa OTPUMAaK Ha3By TOTOXHMX.

AK BCTAHOB/IEHO CY[OM MEPLUOI IHCTaHLl, 37104MH 3a Y. 3 cT. 297 KK BYMHEHO
[0 NOCTAHOBJEHHS [HLIMX ABOX BWPOKIB, AKi BUKOHYIOTbCA CAMOCTINHO, OJHWM 3 SIKUX
0CObI MPWU3HAYeHO MOKapaHHS, WO HanexuTb BIAOYBATW peanbHO, a 3a IHWUM —
NPW3HAYEHO MOKapaHHA Yy BWAI M036aBfEHHSI BOJI 31 3BINIbHEHHAM BIf BIAOYBaHHS
NoKapaHHs 3 BUMPOOYBAHHAM, | 3@ HOBWI 3M0YMH OCTAHHIM BMPOKOM MPU3HAYaETHCS
NoKapaHHS Yy BUAI N036aBNEHHS BOJII, LLO HANEXWTb BIAOYBATU peanbHo.

Tomy npw npuaHaveHHi OCOBA_1 nokapaHHst 3a 4. 3 cT. 297 KK cnig 3actocyBaty
nonoxenHst 4. 4 ct. 70 KK go Bupoky Mmicueoro cygy Big 20.08.2019, skum ocobi
NPWU3HAYEeHO MOKapaHHA Yy BWAI NO30aBfieHHS BOAI, SiKe CAif BiAOGYBaTM peanbHo, | He
3aCTOCOBYBATW LI MOMIOXEHHA [0 BMPOKY, SKMM 0CO6GY 3BISIbHEHO BIA BIA6YBaHHS
rnokapaHHs 3 BWNpPoGyBaHHAM Ha niacTasi cT. 75 KK (BMPOK MicLeBOro cyamy Bifa
04.07.2019).

K BCTaHOB/IEHO BMPOKOM MicueBoro cyay Bif 02.06.2020, OCOBA_1 BYMHMB 3104MHM
15.10.2019, 28.11.2019, 29.11.2019, 03.12.2019 1a 04.12.2019, T06TO B NEpPIOA ICAUTOBOMO
CTPOKY 3a Bupokom MicueBoro cyay Big 04.07.2019. OaHak cyaoM npu NpU3HaYeHHi
OCOBA_1 nokapaHHsa 3a OCTaHHIM BMPOKOM Ll 0OCTaBMHM BPAXOBaHI He 6Y/K, | TaKUM
YAHOM  6YNI0  HEnpaBWNIbHO  3aCTOCOBAHO  3aKOH  YKpaiHM  Mpo  KPUMIHANbHY
BignoBiganbHicTe (cT. 71, 4. 3 cT. 78 KK), ane cyn anensuiiHoi iHCTaHLil, Matoum
npouecyanbHi MOX/MBOCTI BWMPABWTK 3a3HaYeHI MOMWIKKM, LbOro He 3po6uB. Tomy
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NPUAHATE  anensiuitHUM  CYIOM  DIlLeHH NIANArae CKacyBaHHK 3 HamnpaBieHHAM
NPOBAIKEHHA Ha HOBWIA anensauidHMiA po3rnsad, a KacaliiHa ckapra npokypopa —
4aCTKOBOMY 3a[10BOJIEHHIO.

Mig Yac HOBOrO anensuitHOro po3rasay Chif HaNeXHUM YMHOM MEepPeBIPUTH AOBOAN
anensuiiHol CKapru NpoKypopa Ta HafaTi iM HaneXHy OLIHKY. Y BMNafKy CKaCyBaHHS
BUPOKY B YaCTMHI MPU3HAYEHOrO MOKApaHHS Ta MpK3HaYeHHs HOBOro, Ha Aaymky Ofl,
aNropuTM NPU3HAYEHHs NoKapaHHs MOBUHEH BYTU TaKuUM.

Cnovatky Hanexutb npusHauuth OCOBA_1 nokapaHHs 3a 4. 3 cT. 297 KK. Hani
NPWU3HAYNTK MoKapaHHs Ha nigcTasl 4. 4 cT. 70 KK 33 UMM BMPOKOM | 33 BMPOKOM
micuesoro cyay Big 20.08.2019, amiHeHnm yxBanot anensuinHoro cyay Big 29.10.2019,
3apaxyBaBLLU/ B CTPOK MOKApPaHHS, OCTaTOYHO MPU3HAYEHOrO 3a CYKYMHICTHO 3/I0UMHIB,
BIAOYTY YaCTMHY MOKapaHHS 3a MonepefHiM BUPOKOM, 3a NpaBunamu, nepeadayeHumMu
B CT. 72 uporo Kogekcy. MoTiM Npu3HaYMTK NOKapaHHS 3a 4. 2 ¢T. 185 Ta u. 2 cT. 186 KK;
[ani BU3HAuNTK NoKapaHHs 3a npaBunamun 4. 1.¢T. 70 KK 3a CyKymHICTIO 3104MHIB (3a Y. 2
cT. 185, 4. 2 c1. 186 KK). Micns uboro 3a npaBunamu ctaten 71, 78 KK 3a CyKymHICTIO
BMPOKIB [10 MOKapaHHS, NpU3HaYeHoro BUpokoM MicLieBoro cyay Bif 02.06.2020, NoBHICTO
ab0 4aCTKOBO MPMEOHATW HEBIAOYTY YaCTWUHY MOKApaHHA 3a MonepeHiMi BUPOKaMM,
acame BMpokoM MicueBoro cyny Big 04.07.2019 Ta nokapaHHs, MNpWU3Ha4YeHOro
13 3acTOCyBaHHsAM Y. 4 ¢T. 70 KK 3a Bpokom micuesoro cyay Big 20.08.2019.

BMCHOBOK: «nonepeaHIiM BPOKOM» BIAMNOBIAHO A0 BUMOT Y. T ¢T. 71 KK € BMpPOK ab0
BMPOKM, NMOKapaHHS 3a SKUMU MOBHICTHO HE BibyTe 0COO0K Ha YaC BUMHEHHS OJHOMO Y
AEKINbKOX HOBMX KPUMIHANBbHIX NPaBOMNOpPYLLEHb.

Y BuNagKy, SIKWO Ocoba BYMHMNG KPUMIHANbHE MPABOMOPYLIEHHS, 3a siKe i
NpMU3HAYaeTbCA NOKapaHHS y BWI N036aBNEHHS BOMI, 4O NOCTAHOB/EHHS ABOX BMPOKIB
Y IHLIMX CMpaBax, KOXEH I3 AKX BUMKOHYETbCS CAMOCTIAHO, 30KPEMA, 3@ OAHUM I3 AKUX
NPW3HAYEHO MOKapaHHS Yy BWAI MO306aBAEHHS BOJI, WO HaneXuTb BIOyBaTU peanbHo,
a IHLINIA BMPOK BMKOHYETHCA CaMOCTINHO Y 3B'A3KY 3 MPWU3HAYEHHAM MOKapaHHA Y BUAI
no36aBieHHs BOAI, ane 3i 3BINIbHEHHSAM BIf BiAOYBaHHS MOKapaHHs 3 BMMPOOYBaHHAM
Ha niacTaBl cT. 75 KK, TO npu npusHayeHHi nokapaHHa Bumorn 4. 4 c1. 70 KK
3aCTOCOBYHOTHCA TIMIbKK 10 BUPOKY, KM OCOBY 3aCy[KEHO A0 M036aBNeHHs BOAI, LIO
HaNeXunTb BiAOYBaTV peanbHo.

AKWo ocoba BYMHWNA MPUHAKMHI OfHE KPKUMIHASbHE MNPABOMOPYLIEHHS MiCAS
NOCTAHOBMEHHS ABOX MOMEPEefHIX BUPOKIB, SIKI BUKOHYKOTbCA CAMOCTIMHO, | OCTaHHIM
(TpeTim) BMPOKOM 0COGI NMPU3HAYAETLCS MOKAPaHHS, IKE HaNexuTb BiAOyBaTW peanbHo,
NPUNUHAETHCA OKPEME BUMKOHAHHA 060X MonepefHix BMPOKIB. [1paBOBOK MiACTABO
TaKOro NPUMWHEHHS LWOAO MepLioro BUMPOKY € NonoxeHHd 4. 3 cT. 78 Ta cT. 71 KK,
a NPaBOBOO MIACTABOK NPUMUHEHHS BUKOHAHHS APYroro BUPOKY — NOMOXKEeHHS CT. 71 KK,
OcTaToYHe NoKapaHHs B TakOMY BMMaAKy 0CO6I MPU3HAYaeTbCA Ha NiACTaBi CT. 71 UbOro
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Komekcy 3a CykymHICTIO BWPOKIB, 3 ypaxyBaHHAM MoKapaHb, MPU3HaYyeHUX 3a BCiMa
(TpbOMa) BMPOKaMMm,

JeranvHiwe 3 rtekcrom rnocraHosu Of1 By 14.06.2021 y crpasi N°443/806/19 (rpoBasxeHHs
N® 57-5994km020) MOXXHE O3HANOMUTUCS 38 TOCUNBHHAM 111pS.//revestr.court.gov.ua/Review/97 7771999

1.2. 3BiNbHEHHA Bif KpUMIHANbHOI BIANOBIAANbHOCTI

1.2.1. BuMHEHHsi 0CO6OK YMMCHWUX [, CMPSAMOBAHWX Ha YXM/EHHs BiA [OCYA0BOro
po3cniayBaHHs abo cyfy, 3ynuHsae amdepeHLinoBaHi CTPOKM JaBHOCTI, nepeadayeHi y u. 1
CcT. 49 KK. Y TakoMy BUNaAKy NPUTArHEHHS 0CO6M 0 KPUMIHANbHOI BiANOBIAANbHOCTI
MOXUTMBE Y MeXax 3arafibHuX CTPOKIB [JaBHOCTI, BU3Ha4YeHuX Yy 4. 2 cT. 49 KK, a came
15 pOKiB 3 Yacy BUMHEHHSI 3/104MHY ab0 5 poKiB — 3 4Yacy BUMHEHHSI KPUMIHANIbHOMO
NPOCTYNKY. Yac, AKUA MUHYB i3 HS BUMHEHHS] KPUMIHANIbHOrO NPaBOMOPYLUEHHSA O AHS,
KoM ocoba rnovana yxunsitucs Bif AOCYLOBOro poschifyBaHHA abo cyay, 36epiraeTbes i
3apaXxoBYeTbCSA 10 3arajbHOro CTPOKY AABHOCTI, L0 NPOAOBXYE CnuBaTu. [lo 3aranbHoro
CTPOKY TaKOX 3apaXOBYETbCS MEPIOf, TaKOro YXWNEHHs, aTaKoX MPOMIKOK 4acy,
LLIO NPOWALLOB i3 [HS1 3'ABNIEHHSI 0COOM i3 3i3HAHHAM abo 3aTPUMaHHA [0 AHS HAabpaHHs
BUPOKOM 3aKOHHOI CUIU

O6CcTaBMHW  crnpaBW:  OpraHOM  [OoCyaoBoro  poacnigyBaHHs — OCOBA_2
06BMHYBAYyBaBCS Y TOMY, WO BIH B X0AI KOHMMIKTY ymucHO HaHic OCOBA_1 oauH yaap
LONOHE0 Y AINSHKY NIBOT CKPOHI Ta 2 yAapy PYKOK MO 061440, 3an0AISBLIM NOTEPMiNiN
NErKUX TINECHUX YLLKOAXEHD, L0 CNPUYMHUAM KOPOTKOYACHMIA po3naf, 30P0B 1.

Mo3uuii cyaiB nepwoi Ta anefsuiHoi IHCTaHUIM: 3a yXBanow MICLEBOro cyay
OCOBA_2 3BifIbHEHO BIA KPUMIHANBHOI BIAMNOBIAANBHOCTI 3a 4. 2 ¢T. 125 KK Ha niacTaBl
cT. 49 KK y 3B'A3Ky I3 3aKiHYeHHAM CTPOKIB AaBHOCTI, @ KpUMIHaSbHE MPOBAXKEHHS
3aKpKTO. 3a YXBaOK anensuinHoro cyay yxsany MiCLIEBOrO Cyaly 3a/MLLIEHO 6e3 3MIHMW.

MiactaBn po3rnafy KpuMiHanbHOro npoBamkeHHs Ol HeobXigHICTb BIACTYNWTH
Bifj BACHOBKY LIOA0 3acTOCYyBaHHA HOPMM MpaBa B MOAIGHMX MPaBOBIAHOCKHAX
Ta 3a6€e3MneyeHHs efHOCTI Cy0BOI NPaKTUKMA WWOAO 3aCTOCYBaHHA MON0OXeHb CT. 49 KK
| NOPAAKY BM3HAYEHHSI CTPOKIB A@BHOCTI MPUTAFHEHHSA A0 KPUMIHANbHOT BIAMNOBIAANbHOCTI
y pasi yXuneHHs 0co6M Bif A0CY0BOr0O PO3CAiAyBaHHS Ta Cyay.

Mo3suuis OfT: sanuieHo 6e3 3MIHK piLLeHHs CyaiB NonepeaHbol IHCTaHLT,

O6rpyHTyBaHHs nosuuii Of: Of BCTaHOBMEHO, WO OpraHOM AO0CYA0BOrO
poschniayBaHHs OCOBA_2 06BMHYBaYyBaBCS Y BUMHEHHI KPMMIHASIbHOrO NPaBOMOPYLLIEHHS,
nepenbaveHoro u. 2 ct. 125 KK, ske 6yno ckoeHe Hum 19.06.2015. Mig yac posrnsmy
KPUMIHANbHOTO NPOBAXKEHHS CYAOM MEePLIOl IHCTaHLIl 3aXMCHUK Y CY0BOMY 3aCifaHHi
3BEPHYBCA [0 Cyfy 3 KNOMOTaHHAM Npo 3BiibHeHHs OCOBA_2 Bif KpUMIHANbHO!
BIAMNOBIZANbHOCTI Y 3B'A3KY 13 3aKIHYEHHSIM CTPOKIB AaBHOCTI, OCKIJIbKM 3 MOMEHTY
BUMHEHHA  OCTaHHIM  KPUMIHAIbHOTO  MPABOMOPYLWIEHHA  CMAWMAO  MoHag 4 poKu.
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06BMHYBAYeHW BKa3aHe KNIOMOTaHHA MIATPMMAB Ta MPOCMB MOro 3a4o0BONbHUTM. Cya
nepwoi IHcTaHuil 05.05.2020 poky nocTaHOBMB YyxBany, KO 3BiNbHMB OCOBA_2
BIf] KpMMIHANBHOI BIANOBIAANbHOCTI 3a Y. 2 ¢T. 125 KK Ha nigctasi cT. 49 KK y 3B'a3ky
I3 3aKIHYEHHSIM CTPOKIB AaBHOCTI Ta 3aKPMB KPUMIHANbHE NPOBAAKEHHS LLOJ0 HbOTO.

He noroamBwmcb 3 TakuMm PpilleHHAM  MicueBoro cyay, notepnina OCOBA_T
3BEpHyNacs 3 anefisaLitHO CKapro A0 anensauinHoro cyay, skui yxsanoto Big 01.09.2020
yxBany cyay nepwol iHcTaHuil woao OCOBA_2 sanuwwvB 6e3 3MiHM. Ha 4Yac BYMHEHHS
OCOBA_2 KpuMIHaNbHOIO NPaBOMOPYLLUEHHS Ta MOCTAHOBNEHHS MICLIEBIM CYI0M YXBau,
nonoxerHst ¢1. 12 KK Ta ¢1. 49 KK gignn B pepakuii 3akoHiB Big 15.11. N2 4025-VI Ta
Bif 08.04.2014 N° 1183-VIl BignosigHo. Ha yac nepernsgy 01.09.2020 B anensuinHomy
nopsifiKy YXBann Cyay NepLloi IHCTaHLIT, NONOXEHHS BKa3aHWX CTaTeln 3a3Hanu 3MiH
Ta [Jifgnun B peaakLii 3akoHy Big 22.11.2018 N2 2617-VIII.

KpuMiHanbHe NpaBONOpPYLUEHHS, Y CKOEHHI IKOro 06BMHYBavyBaBcs OCOBA_2, 3rigHo
3 Hopmamm cT. 12 KK (B pegakuii 3akoHy Big 22.11.2018 N2 2617-VII) € KpuMiHanbHAM
MPOCTYMKOM.

Y BUNAAKY, WO AOCHILKYETbCS, NICNSA BHECEHHS 3MIH [0 BKasaHWX CTaTeil Mano
MicLie NoninieHHs cTaHoBKia 0cobn OCOBA_2 MopiBHSAHO 13 NonepeaHiMn pefakLUismMu
cT. 12KK Ta cT. 49 KK, W0 6ynM YUMHHAMM Ha YaC CKOEHHSI HWUM KPUMIHAIbHOIO
NPaBONOPYLIEHHS. Y 3B'AI3KY 3 UMM Y KpUMIHaNbHOMY NpoBamkeHHI BigHocHo OCOBA_2
€ MiACTaBK A1 3aCTOCYBaHHA MonoxeHb Y. 1 ¢T. 5 KK 100 3BOPOTHOI Al 3aKOHY Mpo
KpUMIHabHY BIANOBIAANBHICTD Y Yacl.

Tomy, 3a yMOBY BIACYTHOCTI (hakTy yxuneHHss OCOBA_2 Bia cniactBa abo cyay, CTPOK
AaBHOCTI 1151 3BIIbHEHHS MO0 BIJ KPMMIHANBHOI BIANOBIAANLHOCTI 3rIHO 3 MPUMUCAMM U,
1 ¢T. 49 KK (3aKoHy Bif 22.11.2018 N2 2617-VIIl) cTaHOBUTb 3 POKM 3 AHSA BYMHEHHS HAM
KPUMIHANbHOIO NpPOCTYNKy, nepegdadeHoro Y. 2 ¢T. 125 KK, I 10 AHS HabpaHHS BUPOKOM
3aKOHHOI cunu. TpoTe y pasi NigTBEPMKEHHA PaKTy yMUCHOrO BYMHeHHs OCOBA_2 byab-
AKX AIiA, CNPSAMOBAHMX Ha YXMNEHHN BIf CMIACTBA abo cyay, BIANOBIAHO 4O BAMOT Y. 2
cT.49 KK (y pegakuii 3akoHy Big 22.11.2018 N° 2617-VIIl) Takuiz CTPOK Ang HbOro
CTaHOBWTb 5 POKIB 3 YaCy BUMHEHHS IHKPUMIHOBAHOrO KPpUMIHANbHOIO NPOCTYMKY.

[Ins 3aCcTOCYBaHHSA 3a3HayYeHOi HOPMK 0BOB'A3KOBO Mae 6yTW MIATBEPIKEHO (aKT
YXMIEHHS 0CO6M BIf AOCYAOBOrO CMiACTBA ab0 Cydy, WO € 0OCTaBMHOK, SKa BUK/HOYae
6/1aronolyyHe 3aKiHYEeHHS! CTPOKIB AaBHOCTI, | 3yMUHAE AUMGEPEHLIN0BaHNA CTPOK,
nepen6aveHnit u. 1 c1. 49 KK (3akoHy Bia 22.11.2018 N2 2617-VIII). Mpu LboMy yac, kit
MUHYB 13 [IH BUYMHEHHS KPUMIHANBHOIO NPaBOMOPYLUEHHST A0 [HS, KOAM 0coba noyvasna
YXUNATUCH BIA CRiACTBa abo Cydy, HE BTpavyae CBOM0 3HAYeHHs, a 36epiraeTbes
| 3apaxOBYETbCS 10 3arafibHOr0 CTPOKY AABHOCTI, L0 MPOAOBXKYE CnauBati. To6TO,
y UbOMY BMMafKy 3aKkOH nepefbayae 3arafibHUiA  CTPOK  AABHOCTI  MPUTSATHEHHS
[0 KPMMIHaNbHOI BIANOBIAANBHOCTI OCI6, AKI YXUNAOTLCS Bif CNIACTBA YK Cyay OCKINbKMY
(aKT CBIAOMOrO YXMIeHHst 0CObY BIA BIAMNOBIAANbHOCTI CBIAYMTbL MPO T, LLO BOHA BCE LLE €
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CYCNIfIbHO HEOE3MEYHOD, TOX Lie 3yMOBIIOE HEOOXIAHICTb 6iMlbLL CYBOPOro MiAXOAY [0 Hel
NpW BUPILLEHHI NUTaHHSA NPO ABHICTb NPUTArHEHHS A0 KPUMIHANBHOI BIANOBIAANbHOCTI.

Pasom 3 LM, nonoxeHHs Y. 2 cT. 49 KK (3akoHy Bia 22.11.2018 N2 2617-VIII) MoxyTb
PO3yMITUCS HEOHO3HAYHO. Hea0CTaTHLO KOHKPETHIIA HOPMATUBHMIA 3MICT LiX MONOXEHb
06YMOB/EHWIA MepLL 3a BCE TUM, LLO Ha NMOYaTKy APYroro peyeHHs BKa3aHo! HOPMU BXUTE
CNMOBOCMONYYEHHA «Y UMX BMNafkax», a Ha no4vaTky TPeTboro - «Y LbOMY pasi».
He BUKNNMKAE CYMHIBY, L0 BXWBAHHS CMOBOCMONYYEHHS «Y UMX BWMAgKax» Yy APYromy
peYeHHI MoeaHye MiX COBOK CcuTyalil, nepeadayeHi nepumm | APYrM PEYEHHAMM
(nonoxeHHsmu) 4. 2 ct1. 49 KK (y pepakuii 3akoHy Big 22.11.2018 N2 2617-VIIl). Take
noeHaHHA 03HaAYae: YXMeHHa 0Ccobu BIA [OCYA0BOrO PO3CiayBaHHS abo Cyay Mae CBOIM
HACNIJKOM 3YMUHEHHS Nepebiry AaBHOCTI, nepebir AaBHOCTI BIAHOBMHOETHCA 3 [HS
3'ABNEHHSA 0COBU I3 3I3HAHHAM ab0 ii 3aTpUMaHHS. BogHoYac HOpMAaTUBHUIA 3MICT ApYroro
peyeHHst (NONOXEHHS) 3a3HaYeHOl HOPMI He MICTUTb KOHKPETHOI BKa3iBKM LLOAO CTPOKIB
[aBHOCTI, Ha fKi HEOOXIAHO OPIEHTYBATWUCb MICAS BIAHOBNEHHS 1i Mepebiry. BXuBaHHS
CNIOBOCMOMYYEHHA «Y LbOMY pasi» Yy TPETbOMY peyeHHi (monoxeHHi) 4. 2 cT. 49 KK
(y pepakuii 3akoHy Big 22.11.2018 N2 2617-VIIl) B CBO Yepry MOEAHYe MK COBOH0
cUTyalil, nepeadadyeHi ycimMa TpboMa i pedeHHsIMU (MONoXeHHAMK). [pn LbOMY Take
NoefHaHHsA He Hece B CO6I efleMeHTY HEBU3HAYEHOCTI OCKISIbKM BCTAHOBJIEHI Y TPETbOMY
peYeHHI CTPOKM JaBHOCTI HE MOXYTb PO3rnsaaTCh 9K ANMEPEHLINOBaHI.

MpoaHanisyBaBwi Bka3aHi Hopmu KK, Of1 BMXOAWTb 3 TaKOro KpPUMIHAIbHO-
NpaBoBOro amicTy u. 2 cT. 49 KK (y pepakuii 3akoHy Bif 22.11.2018 N2 2617-VIII): yxuneHHs
0CO6y BiJ] AOCYA0BOr0 PO3ChifyBaHHs abo Cyfly Mae CBOIM HAC/IAKOM 3YNUHEHHS Nepeoiry
AaBHOCTI; Nepebir JaBHOCTI BIAHOBMOETbCA 3 [HS 3'ABMEHHS 0COOM I3 3I3HAHHAM a60 i
3aTPUMaHHS; Y pa3l  yXWeHHsS 0CcobW BIA4 AOCYAOBOrO PO3CMiAyBaHHA abo  cyay
| HACTYMHOrO 1i 3'ABNEHHS 13 3I3HAHHAM YK 3aTpUMaHHs — BCTaHOBNeHI 4.1 cT. 49 KK
(y pepakuii 3akoHy Big 22.11.2018 N2 2617-VIIl) audepeHuinoBaHi CTPOKM AABHOCTI A0
yBarn He O6epyTbCs; LWOAO TaKOl 0COOM 3aCTOCOBYHOTHCA BM3HaueHl 4.2 cCT.49 KK
(y pepakuii 3akoHy Bif 22.11.2018 N° 2617-VIIl) 3aranbHi CTPOKK JaBHOCTI — 5 POKIB Y pasi
BUYMHEHHS HEKO KPUMIHANBbHOrO MPOCTYNKY | 15 POKIB — Y pa3 BUMHEHHS HEHO 3M104NHY Oy /b-
IKOr0 CTYNEeHs TAXKOCTI.

3a wMartepianamn cnpaBn 27.05.2017 cnigusum 6yno CKNafeHO MOBIAOMIEHHS
npo nigo3py OCOBA_2 y BUMHEHI KPUMIHANBHOMO MPaBOMOPYLLEHHS, nepeadayeHoro . 2
cT. 125 KK, sike ocTaHHin oTpuma 05.01.2018. 11.07.2017 noCTaHOBOK CTapLUOro
CNIYOro 6yNno 3ynuHEHO AOCYA0BE PO3CMiAYBaHHSA Y 3B'S3KY 3 TUM, LLO MiA03PHOBAHMIA
nepexoByBaBCA Bif OpraHiB A0CYA0BOr0O CRiACTBA 3 METOK YXWUNEHHS Bif KPpUMIHANbHOI
BIAANOBIAANLHOCTI, MOr0 MICLE3HAXOMKEHHA HE 6yNo BIAOME | MOro 6yno OronoLeHo
B po3iwyK. 05.01.2018 OCOBA_2 camoCTIMHO npubyB A0 BiAAIY NONILil, TOMY NOCTaHOBO
cnigyoro 6yno BIAHOBAEHO [OCYAOBe PO3chifyBaHHA. OfHaK BKa3aHW MPOMDKOK 4acy

21 Ornsaa cynoBoi npakTky nanat i 06'eaHaHol nanatv KKC 3a | niBpiyus 2021 poky



Ornsz cyaoBol npakTuky nanat | 06'eaHaHol nanatv KKC 3a | niBpivys 2021

311.07.2017 poky no 05.01.2018 He moxe cBigunTK Npo yxuneHHs OCOBA_2 Big cniacTga,
OCKINbKM B Lier Nepiof OCTaHHIN He 6yB HaNeXHUM Y/YHOM MOBIAOMIEHNIA NP0 Nif03pY.

Pasom 3 umm, 06.06.2018 gocyaoBe po3ciigyBaHHS 6yN0 3HOBY 3YMMHEHO Y 3B'A3KY
3TVM, WO NiJO3PIOBAHNA NEPEXOBYBABCA BIf OpraHiB [OCYAOBOr0 CAiACTBA 3 METOH
YXUNEHHS BIf KPUMIHANbHO! BIAMOBIAANbHOCTI, MOr0 MICLIE3HAXOMXKEHHS He Byno BigoMe
| 10ro 6yNno OronoLeHo B PoO3LLIYK, iKe NOTIM NOCTaHOBOK chigyoro Big 17.04.2019 6yno
BIJHOB/IEHO, OCKINIbK/ BCTAHOBMIEHO MICLIE3HAXOMKEHHS MIfO3POBAHOr0. YpaxoBytoum
Ty 06¢TaBunHY, 1o 05.01.2018 OCOBA_2 6yB HanexHUM YHOM MOBIAOMIEHWA NPO MIAO3PY,
TO MOMY 6YNO BIAOMO MPO CBIA MPOLECYabHWA CTaTyC, Oro 060B'SI30K 3'ABAATICS
[0 NPaBO3aCTOCOBHMX OpPraHiB 3a BUKJIMKOM, NepebyBaTh B MeXax X JOCSHXHOCTI. OgHak,
HE3BaXakuM Ha Le, BIH 3anuWMB TEPUTOPIKD YKpaiHW, a TOMY BKasaHI [ii cBig4aTb npo
ymucHe yxunenHust OCOBA_2 Big cniactea y nepiog 3 06.06.2018 no 17.04.2019, To6T0
nepebir AMMEPEHLIMOBAHOTO CTPOKY [AaBHOCTI 3YMMHMBCS, MPU  LIbOMY NPOAOBXIB
CNANBATY 3arabHu CTPOK.

[poTe, BUPILIYKOYMA MUTAHHA MPO 3aKPUTTH KPUMIHAMbHOMO MPOBA[XEHHS 00
OCOBA_2 y 3B'13Ky I3 3aKIHYEHHAM CTPOKIB [JaBHOCTI, Cy/l NEPLUOI IHCTaHLI, nepeBipyUBLLY
nepegbaveHi c¢1.49 KK nigctaBn AN 3BIIbHEHHA 0COBKM  BIA  KPUMIHAMbHOI
BIZINOBIAAILHOCTI, BCTAHOBMBLUM (aKT YMUCHOTO BUYMHEHHst OCOBA_2 fin, CnpsMOBaHMX
Ha YXMNEHHs BIf CNiACTBA, AINLIOB BUCHOBKY MPO HEOOXIAHICTb 3BISIbHEHHS OCTAHHLOIO
BIZ KpUMIHaNbHOI BiANOBIAanbHOCTI 3a Y. 2 ¢T. 125 KK Ha nigctasi n. 2 4. 1 cT. 49 KK
(y pepakuii 3akoHy Big 08.04.2014 N2 1183-VII) ocKifibki 3 1HA BUNHEHHS 0OBUHYBAYEHNM
KPUMIHANbHOTO  MPaABOMOPYLWEHHS  MMWHYN0 MNOHag 3 poku. BkasaHe npusBeno
[0 HEMPABUIbHOrO ~ 3aCTOCYBaHHS  CY[IOM  3aKOHY  YKpalHMW  Npo  KpUMIHANbHY
BIANOBIJANBHICTb, @ CaMe He3aCcTOCyBaHHS Y. 2 ¢T. 49 KK,

Meperngaatoun yxsany micuesoro cyay Big 05.05.2020 3a anensuitHO CKaprow
notepninoi OCOBA_1, anenauidHnic cya He AaB HanexHOI OLiHKM [OBOAAM MOTEpinol,
He BUMPaBMB MOMWNIKM, AONYLLEHOI CYA0M NEePLUOI IHCTaHLl, Ta HEOOI'PYHTOBAHO 3aNnLLINB
pILlEHHs MicueBOro cyay 6e3 aMmiHn. pyu UbOMY CyA anensuiiHol IHCTaHLIT TakoxX
He 3acTocyBaB BigHOCHO OCOBA_2 nonoxeHHst 4. 1 ¢T. 5 KK w040 3BOPOTHOI il 3aKOHY
NpOo KpUMIHaNbHY BIANOBIAANbHICTb Y Yaci Ail, a came cT. 12 KK Ta cT. 49 KK.

OCKINbKM Cy0M NEPLLOI IHCTaHLiT BCTAHOBNEHO (GakT YMUCHOrO yxuneHHs OCOBA_2
Bif cnigctea y nepiog 3 06.06.2018 no 17.04.2019, TOMy CTPOK AaBHOCTI A1st 3BINIbHEHHS
MOro BiA KPUMIHANBHOI BIANOBIAANbHOCTI 3@ Y. 2 ¢T. 125 KK 3rigHo 3 BUMoramm u. 2 CT. 49
KK (y pepakuii 3akoHy Bif 22.11.2018 N 2617-VIIl) cTaHOBNTb 5 POKIB 3 Yacy BYUHEHHS
IHKPUMIHOBAGHOr0  KpUMIHANbLHOTO MPOCTYNKy. [py UbOMY Cy[ OBrpYHTOBAHO AIMLLIOB
BWCHOBKY NP0 BIACYTHICTb B MaTepianax KPUMIHANbHOTO MPOBAMXKEHHA  AaHWX
Ha NIATBEPAXKEHHA  (DAKTy YMUCHOrO BYMHEHHS OOBWMHYBAYEHWUM [1il, CMPSAMOBAHMX
Ha YXWIEHHs B CyAly Ta 3YNWHeHHs nepebiry AaBHOCTI, Ha wo notepnina OCOBA_T
rnocunanacs y CBoiil KacaLinHii cKap3l.
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Yepes Te, WO Y LUbOMY KPUMIHANIbHOMY MPOBAMKEHHI 0OBUHYBANbHWA BMPOK LIOAO
OCOBA_2 He 6yB yxBaneHuit, Takuit cTpok MuHyB 20.06.2020. Y 3B'A3KYy 3 YUM Ha 4ac
NOCTaHOBAEHHA yxBamu anenauinHum  cygom  Big  01.09.2020 OCOBA_2 nignsras
3BINIbHEHHIO BIf KPUMIHANbHOI BIANOBIAANbHOCTI 3@ BUMHEHHSI KPUMIHANBHOrO NMPOCTYMKY,
nepenbdaveHoro Y. 2 cT. 125 KK, i3 3acTocyBaHHsIM nonoxeHb Y. 1 ¢T. 5 KK Ha nigcTasi Y. 2
cT. 49 KK (y peaakuii 3akoHy Bif 22.11.2018 N2 2617-VIIl) y 38'A3Ky i3 3aKiHYEHHS CTPOKIB
[aBHOCTI, @ KpUMiHaIbHE MPOBAAXEHHS LLOAO0 OCTAHHBOrO Mano 6yTH 3aKpuTO.

[lpoTe y AaHOMY BMNAAKy HEMpaBWSIbHE 3aCTOCYBaHHA 3akoHY YKpalHW npo
KPUMIHaNbHY BIAMNOBIAANBHICTb, @ Came 3acToCyBaHHS 4. 1 ¢T. 49 KK 3amicTb y. 2 ¢T. 49 KK
(y pemakuii 3akoHy Big 22.11.2018 N° 2617-VIll) He € AOCTaTHbOK MiACTABOK ANS
CKaCyBaHHS yXBan MICLIEBOrO Ta anensuitHoro CyAiB 3 Npu3HaYeHHAM HOBOrO po3rnsay
y CYAl NEPLUOI IHCTAHLIT OCKINbKM M ATUPIYHWIA CTPOK AaBHOCTI Ans 3BiNbHeHHS OCOBA_2
BIfl KDMMIHANBHOI BIANOBIAANBHOCTI 33 IHKPUMIHOBAHUIA MOMY KpPUMIHANbHIIA NPOCTYMNOK
BXE CMNHYB, a «NPOLIEC 3apaam NPoLEecy» He BIAMNOBIAaE BUMOram cTatei 6, 13 KOHBeHLI.

BMCHOBOK: 0c06a 3BIIbHAETHCA BIA KPUMIHANBHOI BIAMNOBIAANLHOCTI, SKWO 3 AHS
BUYMHEHHS! HEtO KPUMIHANbHOrO NPaBOMOPYLUEHHS | A0 AHA HabpaHHS BMPOKOM 3aKOHHOI
CUAM MUHYIN 3a3HadeHi ¥ u. 1 ¢T. 49 KK audepeHLinoBaHi CTPOKK 1aBHOCTI 3@ YMOBY, LLIO
NPOTArOM BKa3aHMX CTPOKIB 0CO6a He BUMHMAA HOBOTO 3/10UMHY, 3@ BUHSTKOM HETSXKOrO
3M104MHY, 3a KNI nepebdavyeHo NoKapaHHs Y BUI N036aBNEHHS BOJI Ha CTPOK He bifibLue
[BOX POKiB (nepebir [aBHOCTI He MNepepBaHuii); 0cob6a He yXunsnaca Bif [OCYAOBOrO
cnigcTea abo cyay (nepebir AaBHOCTI HE 3YNUHABCA); 3aKOHOM He BCTAHOBNEHO 3a60POHY
LLI0/10 3aCTOCYBaAHHS AaBHOCTI 10 BYNHEHOTO OCOOOID 3MI0UMHY.

[epebir CTPOKIB AABHOCTI 3YMUHSAETHLCS, FKLIO 0C06a, KOTPa BYMHUMA KPUMIHAMbHE
NPaBOMOPYLIEHHS], YXUIUAAcs BIA AOCYAOBOr0 PO3chigyBaHHA abo cyay. Y UbOMy pasi
nepebir aBHOCTI BIAHOBMIOETLCS 3 [IHSA 3'ABNEHHSA 0COOU I3 3I3HAHHAM ab0 1i 3aTPUMaHHS.
0HOYACHO (aKT YMUCHOrO BYMHEHHSI OCODOK OYAb-AKMX AIiA, CIPSAMOBAHUX HA YXUIEHHS
BIfl CNIACTBA abo Cyay € 0O6CTaBMHO, KA BUKIOYAE HIArononyyHe 3akiHYeHHss CTPOKIB
[aBHOCTI, | 3ynuHAE AndepeHLInoBaHi CTPOKKW, BMU3HayeHi B 4. 1 cT. 49 KK. B ubomy
BUMNAJKy 3aKOH nepefbayae 3arafbHUA CTPOK AABHOCTI MPUTATHEHHS A0 KPUMIHANbHOI
BIANOBIAANBHOCTI 0CI6, AKI YXWUASKOTbCA BIA CMIACTBA YM cyay: 15 3 yacy BUMHEHHS
3M104MHY, 5 POKIB - 3 YaCy BUMHEHHS KPUMIHANBHOrO NPOCTYMKY. 3a TakMx 06CTaBMH vac,
AKWA MUHYB i3 AHA BYMHEHHS KPUMIHANbHOTO MPABOMOPYLUEHHS [0 AHS, Konu ocoba
novyana yxunaTucs Bif CNiACTBa abo Cyfy, He BTpayae CBOTO 3HAYeHHS, a 36epiraeTbes
| 3apaxoBYETLCA A0 3aranbHOro CTPOKY AABHOCTI, WO NPOAOBXYE cnanBaTi. Kpim Toro, Ao
3arafibHOr0 CTPOKY TaKOX 3apaxOBYETbCS MEPIOA TAKOro YXMIEHHS, a TaKOX MPOMIXOK
Yacy, L0 MNPOWLIOB I3 [HA 3'ABMEHHA OCOBM I3 3I3HAHHAM ab0 3aTPUMaHHA A0 AHS
HabpaHHA BUPOKOM 3aKOHHOI CUIIN,

HeranbHiwe 3 tekctom aoctaHosu Of1 Bl 05.04.202]1 y crpasi N°328/1109/19 (npoBasxeHHs
NP 57-5464kM020) MOXHA OIHANOMUTHCS 38 TOCHTIAHHAIM
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3 TEKCTOM OKj ,06’/[//0/ ) AYMKU MOXHa O3HANOMNTHCS 34 T10CHTIaHHAM

1.3. KBanigikauis KpuMiHanbHWUX NpaBoNopYLUIEHb MPOTH BIACHOCTI

1.3.1. KWO nig 4ac BYMHEHHA PO36OK0 BWHHWIA BWUYYaE€ MaAKHO 3 XKMTNA, IHLIOMO
MPUMILLEHHS YW CXOBMLLA, 10 SKOr0 HEMAE BifIbHOrO AOCTYNY, i MPU LIbOMY 3aCTOCOBYE
NOrposy HacWUNbCTBOM, HEOE3MEYHUM [J1Si XMTTS YU 3[OPOB'A A0 OCOOH, fiKa BiMOBIAHO
Ma€e TaKui AOCTYN, TOOBTO BUHHUW TaKUM YNHOM BUKOPUCTOBYE BKa3aHy 0COG6Y, L0 Ai€ MiA
NCHUXiYHUM npuMycoM (4. 2 cT. 40 KK), To ioro gii cnip kBanipikyBaTv ik po36iit, BYUNHEHNN
3 NPOHWUKHEHHSIM Y XXUTO, iHLLE NPUMiILLEHHS Yn cxoBuue (4. 3 cT. 187 KK), ockinbku
3a BKa3aHWX 00CTaBUH BUHHUW 3AiACHIOE OMOCEPEAKOBAHE MPOHUKHEHHS A0 KWUTAa,
IHLLIOrO NPUMILLEHHSA YW CXOBWULLA, 10 IKOrO HEMAE BINIbHOTO JOCTYNY

06ctaBuHn cnpaBu: OCOBA_1T MpOHMK [0 MpWMILLEHHS (IHAHCOBOI YCTaHOBM
Ta BUMHWUB Hanad Ha KepiBHUKA BiadineHHs OCOBA_2, mOrpoXyrouu 3acTOCYyBaHHAM
npeameTa, CX0XO0ro Ha NicToNeT, npu LUboMy Hakadas OCOBA_2 BigaaTv MOMY BCI FPOLLIOBI
KOLUTK. YCBILOMIIOKOUM peanbHICTb norpo3, 0COBA_2 He cTana YnHUTY ONopy Ta nepeaana
OCOBA_1 rpowwosi KowTk B cymi 23 485,98 rpH, wo Hanexatb TOB. Hagani OCOBA_T
3a/MWMB MICLE BYMHEHHS KPUMIHANBHOrO MPaBOMNOPYLUEHHS, BUKPAAEHNMMN TPOLLOBUMM
KOLUTaMW PO3MOPSIANBCS Ha BNACHMIA PO3CYA.

Mo3uuii cyaiB nepwoi Ta anensuiHoi iHCTaHUiM: 33 BMPOKOM MICLEBOr0 Cyay
OCOBA_T 3acymxeHo 3a 4. 3 ¢T. 187 KK.

AnensauinHniA cya yKasaHui BUPOK 3aLLIMB 63 3MIHU.

MiacTaBu po3rnsay KpUMiHanbHOro npoBamxeHHs Of1: HeoOxigHICTb BIACTYNWUTY BIf,
BUCHOBKY LIOAO 3aCTOCYBaHHA HOpPMM MpaBa B MOAIGHMX MPaBOBIAHOCKHAX Ta
3a6e3MneunTn  efHICTb  CY[OBOI  MPAKTWKM  WIOAO  HEOOXIAHOCTI  IHKPUMIHYBAHHS
06BMHYBaYeHOMY Y. 3 CT. 187 KK (po36ili, NoefHaHWA 3 MPOHUKHEHHAM Y XWTNO, iHLUe
NPUMILLEHHS aB0 CXOBULLE), SKLLO, NEPEBYBAOYN Y NPUMILLEHHI HA 3aKOHHUX MiACTaBaX, L
0Cco6a 3aBOJ10A11a MalHOM, LLO 36epiranocs y MicLi 3 0OMeXeHUM [OCTYMOM.

Mo3uuis OfT: 3anuLeHo 6e3 3MIHK piLLiEHHS Cy/1iB NonepeaHix IHCTaHLIN.

06r'pyHTYBaHHA no3uuii O: Hagaroum OLIHKY A0BOAAM KacaLliiHOI CKaprit 3aXMCHMKa
LoA0 nepekBaniQikauii g 3acymkeHoro OCOBA_1T 3 4. 3 Ha 4.2cCT.187KK
3 BUKJTIOYEHHAM 13 0OBMHYBAYEHHSI KBaMIQIKYOUOl 03HAKM  «MPOHWUKHEHHS Y  IHLIE
NPUMILLEEHHS», OCKINTbKM 3aCyKEHNIA 6e3nepelkoaHO YBILIOB A0 NPUMILLEHHS KPEAUTHOI
YCTaHOBM, fiKa Y AeHHMA (pOBOYMI) Yac Mana pexum BINbHOrO AOCTYNy Ans BCIX
BIABIAYBaYiB, O BUXOAMTL 3 TaKOrO.

HasiBHICTb peXxuMy BIIbHOTO JOCTYNY A0 MPWMILLEHHS CBIYATb NP0 3aKOHHICTb
BXOKEHHS!  (MOTPansiHHA) 0CO6M Yy  BIAMNOBIAHE MPUMILLEHHS Ta MNpaBOMipHe i
nepebyBaHHA TaM, a OTXeE, BMK/OYAETbCA IHKPUMIHYBAHHA KBaMi(pIKyKUOI O3HaKM
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«MPOHMKHEHHS», HABITb AKLLO 0C06a NOTpanuia B NPUMILLEHHS 3 YMUCIOM 3aBOSIOAITH
YYXKMM MAHOM.

PasoM 3 TuM, IHWA KpWUMiHaNbHO-NpaBOBa KBanidikalis Mae 6yTM HajaHa AidM
0CO6M, fKa LLUASXOM BIFIBHOrO AOCTYNY A0 MEBHOMO MPUMILLEHHS BYMHSIE Ail, CNPSAMOBAHI
Ha 3aBOMOAIHHS YYXXWM MalHOM, O 36epiraeTbCad B MICLI 3 OBMEXEHWM AO0CTYMNOM
(Hanpuknag, CNYX60BI NPUMILLEHHS, BiJOKPEMNEHI CeKLii MarasuHy 3 0OMeXEeHNUM
[0CTYNOM, KacoBi anapaty, ceidu Towo). Taki il MaroTb 6yTn KBaniQikoBaHi K NOeaHaHI
3 MPOHUKHEHHSAM Y IHLLE MPUMILLEHHS YW CXOBULLE.

[Py IHKPUMIHYBAHHI «MPOHWUKHEHHS» BAXIJIMBUM € TakKOX (aKT YCBIAOMIIEHHS
0COG0H0  HE3aKOHHOCTI  BXOKEHHSt  (MOTpannisHHA) Yy  BIANOBIAHE MPUMILLEHHS Ta
nepebyBaHHA B HbOMY MiJ 4YaC BYMHEHHS PO300K. BumHAOUYM pPO36IK, NOEAHAHWN
3 MPOHUKHEHHAM, 0C06a  MOBWMHHA  YCBIAOMIIOBATY  MPOTUMPABHICTb  BXOAXKEHHS
(NOTpannsiHHA) y NpUMILLEHHS Ta nepebyBaHHA B HbOMY Mifj YaC BYMHEHHS PO36OH0,
nepeabayatyt CyCnibHO HEOe3MeYHI HACAIAKM Takoro NpOTUNPaBHOMO  BXOMXKEHHS
(NOTpansaHHS) Y NPUMILLEHHS! 11 6aXaTy TX HAaCTaHHS.

BupiLytoun nUTaHHA NPO HasBHICTb YM BIACYTHICTb O3HAKM «MPOHUKHEHHS» Y CKNaj|
po360t0, CyA NICAS BCTAHOBAEHHA (DAKTWYHWMX 03HAK CKNady BUMHEHOrO KPUMIHAMBbHOMO
NpaBONOpYLUEHHS MOBWUHEH NEPEBIPUTY, AK Lii 03HAKM CMIBBIAHOCATHCSA 3 03HAKAMM CKIagy
3M104MHY KpUMIHANbHO-NPaBOBOI HOPMK, nepeabaveHor v. 3 ¢T. 187 KK.

[pu 34INCHEHHI TaKOI NPaBOBOI OLIIHKM HEOOXIAHO BUAINATA DI3NYHII Ta HOPUANYHUIA
KPUTEPIi PO3YMIHHA MOHATTA «MPOHUKHEHHS». 30KPEMa, [N BU3HAYEHHS (i3NYHOro
KPUTEPItO Niangrae BCTaHOBNEHHIO: 1) haKT BXOMKEHHS (MOTPANSHHS) A0 NPUMILLEHHS
(KMTNa, IHLIOrO NPUMILLIEHHS YM CXOBWLLA); 2) Yac, CNoci6, MicLie Ta 06CTaBMHI BXOIKEHHS]
(noTpannsHHs) 10 NPUMILLEHHS (KUTNA, IHLIOMO NMPUMILLIEHHS YK CXOBMLLA) 3 YpaxyBaHHAM
PEXUMy OCTYMNY A0 HbOrO Ta [10 MaliHa, IKUM 6aXae 3aBONOAITM 0CO6a.

[lna 3'9CcyBaHHs HOPUAMYHOTO KPWTEpItO CAif BCTAHOBMIOBATW: 1) HE3aKOHHICTb
BXOKEHHS! (MOTPANSHHA) B NPUMILLEHHS (KUTNO, iHLIE MPUMILLEHHS Y CXOBWLIE) Ta
nepedyBaHHs B HbOMY, L0 0OYMOBKOETHCA BIACYTHICTIO B 0COOM MpaBa Ha nepedyBaHHS
TaM, A€ 3HaXO0AWTbCsS MalHO, SIKUM BOHA 6axae He3aKOHHO 3aBONOAITH; 2) METY, Ky
[0cArae 0c06a, BUMHAKOUM 06paHi Ail, YCBILOMNEHHS HEKO XapaKTepy BYMHEHOTO CYCMifIbHO
HeOe3NeYHOro [isiHHA, 30KpeMa 1 (aKTy He3aKOHHOrO BXOMKEHHS (MOTpanmsHHs)
10 NPUMILLEEHHS (KMTNA, IHLLOrO NPUMILLEEHHS YM CXOBULLA) Ta NEPebYBaHHS B HbOMY.

Pa3om 3 TUM, KoK 0coba Y QisMYHOMY PO3YMIHHI HE MPOHMKAE A0 XMUTNA, IHWOro
NPUMILLIEHHA ab0 CXOBMLLA, [0 SKUX Y HEl HeMae BINbHOrO AOCTYMY, OAHAK LLUASXOM
MCUXIYHOTO MPUMYCY IHLWOI 0CO6U 3Mycuna nepeaatit T rpoLioBi KOWTK YA MalHO, S
36epiranncs y SKUTAI, THWOMY MPUMILLEHHI Y/ CXOBULLI I3 MOTPO30K 3aCTOCYBAHHS
HACWNbCTBA, L0 € HEOE3MEYHUM /19 XUTTS Yi 3[0POB'A 0COOU, AKa Mae BifIbHWIA AOCTY,
TO Take MPOHWKHEHHA CIiJ BBaXaTk ONOCepeaKoBaHMM. 30KpeMa, 0coba BUKOPUCTOBYE
ANA NPOHUKHEHHSI [0 XKMTNA, IHLWOr0 MPUMILLEHHS YM CXOBULLA IHLWY 0COBY, WO i€
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3@ HasABHOCTI 0BCTaBWH, IKI BUKITHOYAOTb KpUMIHAIbHY MPOTUNPABHICTb [iHHS, a came Nif
BMNJMBOM McuxiyHoro mpumycy (4. 2 cT. 40 KK i3 moganbluum 3acTocyBaHHAIM MpaBun
cT. 39 KK), akuit nonsrae y norposi 3aCTOCYBaHHS HAaCUNbCTBA, SIKe € Hebe3neyHum Ans
XWUTTS YN 300POB'A B PO3YMIHHI CT. 187 KK,

To6ToO 0c06a, fiKa 3HAXOAMTLCA Mif BMAWBOM MCUXIYHOTO MPUMYCY I, NepedyBatoym
Yy 3B'A3KY 3 MM Y CTaHI KpalHbOI HeOBXIAHOCTI, BUKOPUCTOBYETHCSH BUHHUM K CBOEPIAHE
«3HapAaAas, 3aci6, IHCTPYMeHT» N1 6e3nocepeaHboro (Pi3nYHOro) MPOHUKHEHHS Y XKUTO,
IHWE MPUMILLEHHS YW CXOBWLLE, WO Hajae oMY MOXMBICTb HE3aKOHHO 3aBONOAITH
YY>KMM MaHOM Y¥ FPOLLOBUMM KOLITaMM.

UnHHun KK He MICTUTb BW3HAYeHHS MOHATTS  OMNOCEPEeAKOBAHOrO  BYMHEHHS
KPUMIHANbHOTO  MPaBOMOPYLIEHHS, MPOTE BOHO 3raflyeTbCA B KOHTEKCTI IHCTUTYTY
cniByyacTi. BignosigHo Ao 4. 2 cT. 27 KK BMKOHaBLEM (CNiBBMKOHABLEM) € 0COba, KA
y CMIBYYACTI 3 IHWUMKU CYy6 €KTaMM KPUMIHANBbHOIO MPaBOMOPYLUEHHS 6e3nocepeaHbo
YW LUASXOM  BMKOPUCTAHHS IHLWIMX OCI6, WO BIANOBIAHO [0 3aKOHYy He MiANsratTb
KPUMIHaNbHIA BIANOBIAANLHOCTI 3@ CKOEHE, BYMHMMA KPWUMIHANIbHE MPaBOMOPYLLUEHHS,
nepenbayeHe LM Kogekcom.

BoaHouac, 3 IHWOro 60Ky, CyfoBa NpaKTWUKa HIKOAWM He 3anepeyvyBania MOXIMUBOCTI
OMOCEPeAKOBAHOTO BYMHEHHS KPUMIHANBHOrO MPaBOMOPYLUEHHS W N03a pamKamu
3a3HAYEHOr0 IHCTUTYTY. TaK, BYMHEHHS KPUMIHANbHOTO MNPaBOMOPYLUIEHHS 0CO60HD
I3 3a1y4eHHAM oci6, ki BHacniaok Biky (cT. 22 KK) un HeocyaHocTi (cT. 19 KK) He € ioro
Cy6 eKTamu, He YTBOPIOE CMiBYYacTi Ta BIAMNOBIAHO A0 Y. 2 ¢T. 27 KK ocoba po3rnsgaetbes
IK BMKOHaBeLb 3M104MHY | 1T Al KBanipikytoTbes 3a ctaTTamu KK, skumu nepefdayeHo
BIANOBIJANbHICTb 3@ LiE 37104MH, @ TaKOX 3a BTATHEHHS HEMOBHOMITHIX Y 3M0YMHHY
AIANbHICTb, 3@ HASBHOCTI AN TOro NiACcTaB, nepeadayeHunx cT. 304 KK.

TaKkuM YMHOM, Y BUMAAKAX, KOMM NPWU BYMHEHHI PO3OOHD BUHHWIA CMIPSMOBYE CBOI Al
Ha 3aBOMOAIHHA YYXXMM MailHOM 3 XWTNa, IHLIOMO NPUMILLEHHS YX CXOBWLLA, A0 SIKOrO
HemMae BIIbHOrO  AOCTYNYy, BWKOPWUCTOBYHOUM MOTPO3Y 3aCTOCYBaHHA HACWbCTBa
HEOE3MEYHOrO AN XUTTA YW 3[0POB'A 0COOW, fika BIAMOBIAHO MAe TakWid AOCTyM,
NoOBEAIHKY BUHHOrO CAif KBaniQikyBatyt 9K po36iid, NOEAHAHNIA 3 MPOHUKHEHHSIM Y XKUTIO,
IHLLIE NPUMILLIEHHS Ui cxoBuLe (4. 3 ¢T. 187 KK), ocKinbKu 3a BKa3aHUX 06CTaBUH BUHHMNIA
3AIACHIOE 0MOCepeaKoBaHe MPOHWKHEHHA A0 XXWTNA, IHWOMO MPUMILLEHHST Yi CXOBWLLA,
[0 IKOTO HEMAE BINbHOMO AO0CTYMY, BWMKOPUCTOBYKOUM OCOOY, WO Ale 3@ HAsBHOCTI
0BCTaBMH, AKi BUK/KOYAOTb NPOTUMPABHICTb JifHHS, @ CaMe 3a HasBHOCTI MCUXIYHOro
npumycy (4. 2 cT. 40 KK), sakuit BUKK0Yae KpUMiHaabHY BianoBiAanbHICTb BKa3aHoi 0cobu
3@ BYMHEHE.

Mpy nepeBipyi MaTepianiB  KPUMIHANBHOTO NPOBAKEHHS  KacalliiHAM  CyA0M
YCTAHOBJ/IEHO, L0 CBOI BMCHOBKM MPO AoBefeHICTb BuHyBaTOCTI OCOBA_T Y BYMHEHHI
KPUMIHANbHOTO MpaBOMOpPYLUEHHS, NepeabadyeHoro 4. 3 cT. 187 KK, Ta npaBuibHICTb
kBanidikaLil 10ro i 3a BKa3aHO HOPMOK KPUMIHAMBbHOMO 3aKOHY CyA NepLUOT IHCTaHLl
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3p06MB Ha MIACTaBI [A0Ka3iB, JOCNIMKEHNX Ta OLIHEHUX Y CYKYMHOCTI, 3 AOTPUMAHHAM
BUMOT KPUMIHAIbHOr0 NMPOLIECYaNIbHOr0 3aKOHY.

[loBoau anenauiHMX CKapr 3axuMcHUKa Ta 06BMHyBaveHoro OCOBA_T wopo
HEBIAMOBIAHOCTI BWCHOBKIB CYAy, BWKNaAeHMX Yy BUPOKY, (GaKTU4HUM 06CTaBUHAM
KPUMIHANBbHOMO MPOBAKEHHS, HEAOBEAEHOCTI BMHYBAaTOCTI OCTAHHbOMO Y BUYMHEHH
IHKPUMIHOBAHOr0  KPUMIHAMbHOTO MPABOMOPYLWEHHS, Ta, 30KPEMaA, WOAO BUKIIHOYEHHS
I3 06BMHYBAYEHHS KBaNIQIKYO4Ol 03HAKM «MPOHWUKHEHHS Y IHLIE MPUMILLEHHS, 6Yno
NOBHOK MIPOO NEPEBIPEHO anensiLiiHAM CY0M | CPOCTOBAHO 3 HaBEAEHHAM AOCTATHIX
MOTWBIB MPUAHSATOO PILLEHHS.

BUCHOBOK: y BUNaKax, Kov Npu BYMHEHHI PO36OKD BUHHUIA BUTYYaE MaAltHO 3 XNTIa,
IHLIOTO NMPUMILLEEHHS YW CXOBMLLA, 10 SKOFO HEMAE BINbHOTO AOCTYMY, 3aCTOCOBYHOUM MpU
LibOMY MOrPO3y HACWNbCTBOM, HeHe3neYHUM AN XUTTS YW 3[0POB'A [0 0COobW, fKa
BIANOBIAHO Ma€ TakWil AOCTYM, BUKOPWUCTOBYIOYM TaKMM YMHOM BKa3aHy 0CO6Y, WO fiE
nia ncuxiyHum npumycom (4. 2 cT. 40 KK), ioro aii cnig kBanidikysaTu sk posbiit, BUNHEHNI
I3 MPOHUKHEHHSIM Y XKMTNO, iHWe NpUMiLLeHHs un cxoBuile (4. 3 cT. 187 KK), ockinbku
3@ BKa3aHuX OOCTaBWH BWHHUIA 3AIMCHIOE OMOCEPEAKOBAHE MPOHMKHEHHA [0 KMTNa,
IHLIOrO NPUMILLIEHHS YW CXOBWLLA, 10 IKOrO HEMAE BISIbHOTO JOCTYNY.

HeranbHiwe 3 tekctom roctaHou Of1 Bl 07.06.2021 y crpasi N° 755/7958/17 (rpoBagxeHHs
N@ 51-1372km020) MOXXHE O3HANOMUTUCS 38 T0CHIBHHAM

1.4. KBanigikauis KpuMiHanbHWUX NpaBonopyLueHb y chepi cnyx60Boi AisNbHOCTI

1.4.1. [leknapaujisi Npo roTOBHICTb A0 eKcnyaTaLii 06'eKTa, o HanexuTb Ao |-l kateropii
CKNIafHOCTI, fKa CK/afeHa, BMJaHa 4YM MNOCBiJYeHa BIAMNOBIOHOK 0COO0K B MeXax i
KOMMNETEHUii 33 BW3HAYEHOI 3aKOHOM (OPMOK Ta 3 HANEeXHUMU PeKBI3UTaMM,
€ 0QiLiiHUM JOKYMEHTOM.

HaBefieHHs HeLOCTOBIPHMX AaHWX Yy Aeknapauii Npo roToBHICTL 06'eKTa A0 exkcnayaTtauil
YTBOPIOE CKJIaf aAMiHICTpaTMBHOro NpaBonopyLUeHHs), nepeféadeHoro Y. 13 ¢T. 96 KYnAIT
(y pemakuii 3akoHy Big 09.04.2015 N 320-VIII), ogHaK He MICTUTb 03HAK CKNlagy 3J104MHY,
nepeabayeHoro ct. 366 KK

06cTaBuHu cnpasu: OCOBA_1 06BMHYBa4yBaBCS B TOMY, LLO BiH, 6yay4n CRyXH0BOK
0CO60K HOpUANYHOI 0CO6M MPMBATHOrO MpaBa (FofoBa OOCMYrOBYKYOrO KOOnepaTuBy
XUTNOBO-6yiBENbHOrO ToBapucTBa (Aani — XBT), 3asaanerigb YCBIAOMMIOWOUM Te, L0
XBT He Mae (IHaHCOBOI CMPOMOXHOCTI CMaTUTW KOLITWA MailoBOI Y4acTi Y PO3BUTKY
IHPPACTPYKTYPU MICTa, Ta BOAHOUYAC PO3YMItOUM, IO 6€3 CrnaT BKasaHWX KOLTIB 06'eKT
6yiBHULTBA, 3aMOBHUKOM fAKkoro € BT (6araToKBapTUPHWUIA XUTNOBUIA  GYANHOK
I3 MiA3EMHAM NapKIHIOM), He MOXe 6yTW MPUIAHATM B eKcnyaTalito, YKNaB 3 MICbKOH0
pajiol0 AOroBIp MPO MaioBY Y4acTb Y PO3BWUTKY IHQPACTPYKTYpy MICTa, BIANOBIAHO
[0 sikoro XXBT 30060B'13aHO 60 CNAATUTM KOLITKW MAOBOrO BHECKY Ha PO3BMTOK
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IHEHEPHO-TPAHCMOPTHOI Ta COUianbHOI IHQPacTPyKTypu MicTa B cymi 1415 817,12 rpH.
Toro x aHs OCOBA_1 3 MeToK OTpUMaHHst GOpManbHOr0 HoMepa NAaTHKHOrO AOPYYEHHS,
KW Hafani MOXHa 6yno 6 3a3HauYnTW B Aeknapallii, cnnatvB Big iMeHi XXBT Ha BUKOHAHHS
porosopy kot B cymi 1000 rpH. 3rogom OCOBA_T 3 MeTO ofiep)KaHHs! HenpaBOMIPHOT
BUrOAW Y BUMNAAI YHUKHEHHS BUTPAT Ha MailoBY y4acTb Y PO3BUTKY IHPPACTPYKTYpK MiCTa
Ta AKHAMWBMALWIOI 3[4adi B eKcnyaTalito 6araTOKBapTUPHOTO JKWUTIOBOMO  OYAMHKY
BUKOPUCTaB MiAPOOAEHNA HAM OQILIAHNIA JOKYMEHT, a came nofaB [0 LleHTpy HaaaHHs
afAMiHiCTpaTUBHUX nocnyr (mani - LHAM) ana noganbluoi peectpauil B IHenekuii JABK
NIANMCaHY HAM 0COBUCTO Ta 3aBipeHy neyatkoto XXBT aeknapalito, B N. 22 K0T 3a3HAYEHO,
L0 KOLWIT  ManoBOI  y4yacTl Yy PO3BUTKY  IHXKEHEPHO-TPAHCMOPTHOI  Ta  couiaNbHOI
IHPPACTPYKTYPU HACENEHOrO MYHKTY BIANOBIAHO A0 JOrOBOPY 3 MICbKOK pafiokd CniayeHo
B MOBHOMY 06C$13I, Ha NIATBEPAKEHHS YOro 6yN0 BKAa3aHO HOMepP MNATHKHOIO AOPYYEHHS.

[exknapauito 6yno 3apeectpoBaHo B IHcnekuii JABK 1 Tm camum NpuinHATO
B eKCNyaTaLit0 3a3HaYeHWid 6araTOKBApPTUPHUA HKWUTNOBWA OYAMHOK 3 MIA3EMHUM
NapKIHrOM.

Taki it OCOBA_1 opraH A0Cy0BOro po3chigyBaHHs KBanidikyBas 3a 4. 1 CT. 366, u. 2
cT. 364-1 KK, a came sik cnyxo60Be nigpobneHHs (Buaada ciy60B0OH 0CO60H 3aBiA0MO
HenpaBaMBOro OQILIAHOIO [OKYMEHTa, BHECEHHA [0 O(ILIAHOrO AOKYMEHTa 3aBiAOMO
HenpaBMBKX BiJOMOCTEN), @ TAKOX YMUCHE, 3 METOO OflEPXKaHHS HENPaBOMIPHOT BUroa/
ANS cebe Ta IHWKX 0CI6 BUKOPUCTAHHSA BCYMNEepeY IHTepecaM pUaNYHOI 0C06u NpUBaTHOMO
npaBa HE3alexHO Bif OpraHi3aLiiHO-NPaBoOBOI (OPMK  CNY>XXOOBOK 0CO60K  TaKol
OPUANYHOI OCOBK CBOIX MOBHOBAXEHb, L0 3aBAan0 ICTOTHOI LIKOAM TPOMAACHKUM
IHTEPecaM Ta CIPUYMHUO TIXKKI HACTILKM.

3a Bupokom MicueBoro cygy OCOBA_1 BW3HAHO HEBWUHYBATUM Y BYMHEHHI
KPUMIHANbHKX NPaBOMOPYLLIEHb, nepeabadyeHnx 4. 1 cT. 366 Ta 4. 1 cT. 364-1 KK, Ta Ha
nigctasi n. 1 4. 1 ¢T. 373 KIMNK BUNpaBAaHO 3a HeAOBEAEHICTHO, WO BYMHEHO KPUMIHASBHI
NPaBOMOPYLIEHHS, B IKUX BIH 0OBUHYBAYYETHCS.

3a yxBanok anensauinHoro cyy BUPOK CyAy NepLIOT IHCTaHLl 3aMnLLIEHO 6e3 3MIHM.

3a noctaHoBoto BC Big 12.11.2019 yxBany anensuinHoro cyay wonao OCOBA_T
CKaCOBaHO 3 MPK3HAYEHHSM HOBOr0 PO3rasay B CyAl anefsyiHol iHCTaHUil y 3B'A3Ky
3 HEMPaBU/IbHUM 3aCTOCYBaHHAM 3aKOHy YKpaiHW Mpo KpUMiHanbHY BiAMNOBIAANbHICTb
Y YaCTWHI HeOBbI'PYHTOBAHOCTI BMCHOBKY CYfy LOAO HEBIAMOBIAHOCTI 03HAK OQILIMHOMO
[OKYMEHTa-AieKknapaLil, a Takox 4Yepes nopylleHHs Bumor cT. 419 KIMK npu posrnsai
NPOBAMXKEHHS CY0M anensuinHol IHCTaHLII.

3a pesynbTaTamn HOBOrO anensilinHoro po3risgy 3a YxBasok anensuitHoro cymy
BUNpPaBAyBanbHU BUPOK Logo OCOBA_T 3anuiieHo 6e3 3MiHM.

MiacTaBu po3rnsay KpUMiHanbHOro npoBamxeHHs Of1: HeoOxigHICTb BIACTYNWUTY Bif,
BucHOBKY BC Big 12.11.2019 y UbOMy KpUMIHaNbHOMY MPOBaMKEHHI. [TpeaMeT nepernsiay
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L€l cnpaBuW: MWUTaHHA NP0 HasBHICTb 03HAK OMILIMHOIO [JOKYMeHTa B [eknapalii npo
FOTOBHICTb 06'€KTa [10 eKcnayaTaLllii B po3yMiHHI cTaTelt 358, 366 KK.

O6rpyHTyBaHH nosuuii  Ofl: npegMeTOM  KPUMIHANBHOTO  MPaBOMOPYLLIEHHS,
nepenbdaveHoro cT. 366 KK, € odiuinHniz JOKYMEHT, BU3HAUYEHHS KOrO nepeaobayaeTbes
y npumiTui go cT. 358 KK. fAKwio AOKYMEHT He BIAMNOBIAAE x04a 6 OAHIN 03HaL),
nepefdayveHin y BKa3aHin NPUMITLY, TO Lie YHEMOXIMBIIIOE 0T BIAHECEHHS A0 OMILIAHNX
[OKYMEHTIB.

OQiLiAHMA [OKYMEHT AK MNpeaMeT 3/704MHY Mae BIAMNOBIAATH TakKMMK O3HAKaAM:
1) OKYMEHT Mag 6yTH CKNafeHo, BUAAHO Yi MOCBIJYEHO BIANOBIAHOK 0CO60K B Mexax i
KOMMNETEHUII 3@ BW3HAYEHOK 3aKOHOM (OPMOK Ta 3 HANEXHUMMU DPEKBIZUTAMY;
2) 3adikcoBaHa B TakOMY [OKYMEHTI iHhOpMaLisi MOBMHHA MaTW HOPUAMYHO 3HAYYLLMIA
XapaKTep, a camMe NIATBEPIKEHI Y/ 3aCBIJYEHI HEH) KOHKPETHI NoAil, fBuLla abo (GakTu
MatOTb CMPUYMHATM UM OYTM 3AATHAMW CNPUYMHUTW HACRILKM MPaBOBOr0 XapakTepy
Y BUrNSAi BUHWKHEHHS (peanisadii), 3MiHWM a60 NPUNUHEHHS NEBHUX NpaB Ta/abo 060B'A3KIB
YN MOXe BYTI BUKOPUCTAHA K AOKYMEHTU - A0Ka3W Y NPaB0O3acTOCOBYIA AiSNbHOCTI.

3 MaTepianiB NpoBapKEHHA BOHAYAETHCS, WO AeKnapauis, Yy NigpodbaeHH! Ta Buaadi
aKol 06BMHyBavyBaBcs OCOBA_T sk cny60Ba 0coba, BiAnoBigae 03Hakam OQILIMHOrO
[OKYMEHTA, OCKINIbKW CYA0OM MepLoi IHCTaHLil BCTaHOBNEHO, Wwo OCOBA_T cTaHOM Ha
MOMEHT MOAauyl HUM fieknapaLii 6yB Cly>60BOK 0CO6OH HOPUANYHOI 0COOM NPUBATHOIO
npaBa, MaB MOBHOBaXeHHs npeactaBnaTh iHTepecu XBT. OCOBA_1 nignucaB | 3aBipnB
neyaTkoto XBT Aeknapauito, 3anoBHeHy 3a (GopMOto, 3aTBepmKeHo [opaakom. Llieto
Aeknapalieto  6yno MOCBIJYEHO TOTOBHICTb [0 eKcnayaTauil ob'ekta OyAIBHULTBA,
1|0 HanexuTb f0 I-lll kaTeropii CkNagHOCTI, - 6araTOKBAPTUPHOIO XWUTIOBOMO OYANHKY
I3 NIA3EMHUM NaPKIHIOM, Y TOMY yuchi GakT noBHOI cnnath XXBT K 3aMOBHUKOM KOLUTIB
NanoBOl y4acTi B PO3BUTKY IHHPACTPYKTYpMW.

BianosigHo Ao n. 3 Mopaaky (B pemakuii noctaHoBn KMY N2 880 Big 21.10.2015)
NPUAHATTA B eKcryaTauilo 06'eKTiB, WO HanexaTb Ao |-l kaTeropii cknagHocTi,
Ta 00'€KTIB, OYAIBHALTBO $KMX 3[AIMCHIOBANOCS Ha MiAcTaBl OYAIBENbHOrO MacmnopTa,
3AIACHIOETHCS LUMSIXOM PeeCTpaLlil OpraHaMi AepXaBHO-0Y1IBENbHOr0 KOHTPOH NOJaHO!
3aMOBHMKOM JieKnapaLii Npo roTOBHICTb 06'€KTa A0 ekcnayaTaLjl.

To6TO Lien AOKYMEHT (feknapallis) 6yB A0Ka30M roTOBHOCTI 10 eKcrnyaTauil 06'ekTa
6yaiBHMLTBA. [1oJaHHA LbOro AOKYMEHTa CTafio NPUBOAOM ANs peanisauil IHenekuiero
OABK ofHIET 13 CBOIX (DYHKLIN, @ TAKOX MIACTABOK A5 BUPILLIEHHS MUTAHHSA NPO NPUNHATTS
FOPUANYHO 3HAYYLLIOrO PILLEHHS — peecTpauil aeknapadil, TO6TO 3aCBIYEHHS MPUAHATTS
B eKCMyaTaLit0 3aKiHYEHOro OYAIBHULTBOM O6'EKTA, LU0 Y CBOK Yepry € HeobXiAHOH
YMOBOK AN51 O(DOPMIEHHS MpaBa BAACHOCTI Ha HOBO36YAOBaHWA 06'€KT OYAIBHWLTBA
Ta BUMHEHHA  IHWWX  [iK, HanpaBfieHWX Ha #Oro  (QYHKUIOHYBaHHS.  OAHOYACHO
HeJOTPMMaHHA BMMOP 3aKOHOJABCTBA LIOAO MOBHOTW Ta [OCTOBIPHOCTI HaBEAEHMX
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y [leKnapaLii AaHux 3yMOBITHOE HACIAKM NPABOBOrO XapaKTepy, Y TOMY YNCAI NPUTATHEHHS
0CObM A0 HOPUANYHOI BIAMNOBIAANBHOCTI.

3 Ornsfy Ha BUKNAfeHe CknafieHa B YCTAHOBMEHOMY MOPSAKY Aeknapauis mana
OpUANYHE 3HAYEHHS AN TOrO OpraHy, SKoMy BoHa nogaBanacs (IHcnekuis [JABK),
nopoauna npaea Ta 060B'A3KM A LIbOro opraHy i 3amoBHWKa (KBT).

3a Takux 06CTaBUH feknapaLia € 0QiLiiHUM AOKYMEHTOM, @ MPOTUAEXHMIA BUCHOBOK
CYiB NEPLUOI Ta anefsaLiiHOl IHCTaHLLIA € MOMUIKOBUM.

Pa3om 3 TUM anenauinHuin Cya NpaBUbHO MOrOAMBCS 3 TBEPAXKEHHAM MICLEBOrO
CyAy Npo Te, WO HaBeAeHHs HeJOCTOBIPHMX BIAOMOCTEN Y ieKnapalil € aAMIHICTPaTUBHAM
NPaBOMOPYLIEHHAM Yy 3B'I3KY 3 HaCTynHuM. BignosigHo Ao 4. 10 cT.39 3akoHy Bif
17.02.2011 N° 3038-VI «[1po peryntoBaHHS MICTOOYAIBHOI [ISIbHOCTI»  3aMOBHMK
BIANOBIZHO [0 3aKOHY Hece BIAMOBIAANbHICTL 3a MOBHOTY Ta AOCTOBIPHICTb [AaHWX,
3a3HAYeHMX Yy MOAaHIA HMM [Aeknapauii Npo roTOBHICTb 06'eKTa A0  eKkchnyatadli,
Ta 3a eKcrlyaTaLilo 06'ekTa 6e3 3apeeCTpoBaHOI AeknapaLil abo cepTudikara.

OpHovyacHo 3akoHom Big 14.10.1994 N° 208/94-BP «[lpo BIANOBIAANbHICTb
3a NPaBOMOPYLEHHA Y cdepl MICTOOYAIBHOI [iANIbHOCTI» nepeadayveHo, Lo BYNHEHHS
cyb'eKTamn MICTOOYAYBaHHA MPaBOMOPYLIEHb Y Chepl MICTOBYAIBHOI AiNbHOCTI TArHe
3a COO0K BIANOBIAANbHICTb, NepeabdayeHy UMM Ta IHWUMKM 3aKoHaMu. Lium 3akoHoM
TaKOX BM3HAYEHO, WO CY6'eKTM MICTOOYAYBaHHS, SKI € 3aMOBHMKaMu OYAIBHWLTBA
06'eKTiB (y pasi NpoBaJKeHHA MICTOOYAIBHOI AISNbHOCTI), ab0 Ti, WO BUKOHYIOTb (YHKLIT
3aMOBHMKA | MIAPAAHMKA OAHOYACHO, HECYTb BIAMOBIAANbHICTL Yy BUINAAI WTpady
33 NPaBOMOPYLLUEHHS, 30KPeMa | 3a HaBeAeHHs HeAOCTOBIPHMX [AaHMX Y Aeknapauil
NpO rOTOBHICTb 06'€KTa [10 eKCnyaTaLlil Yn B akTI FOTOBHOCTI 06'eKTa [10 eKcnyaTaLi.

Okpim Toro, ct. 96 KYnAll nepeabayeHo aAMIHICTPATUBHY BIAMNOBIAANBHICTb
3@ MOPYLLUEHHS BMMOT 3aKOHO[ABCTBa, OY[IBENbHUX HOPM, CTaHAapTIB | NpaBun Mif yac
OyAIBHULTBA, Y TOMY YWUCNI 3a HaBeAEHHA HEeAOCTOBIPHMX [JaHux Yy Jeknapaui
Npo roTOBHICTb 06'€KTA [0 eKcnayaTaui, BYMHEHI LWOAO MEBHWX BWAIB 0O'EKTIB
6y AIBHULITBA.

3a Takmx 06CTaBMH MNpW BWPILIEHHI MUTAHHA NpPo  KBanidikalito BIANOBIAHOMO
NPOTUNPABHOrO AISHHS 3 OFAAAY HA 03HAKW NpefMeTa NPaBOMOPYLIEHHS 3 YpaxyBaHHSAM
NPUHUMNY NPaBOBOI BM3HAYEHOCTI CAIA [AINTW BMCHOBKY, IO HAaBEAEHHS HEeA0CTOBIPHMX
[aHuX y [eknapauii Npo roTOBHICTb 06'€KTa A0 ekcnnyaTalii 3a HaBeAeHUX Yy BUPOKY
ObCTaBWH CBIAYATL Npo  BiACYTHICTH Yy Adisx OCOBA_T cknagy KpUMIHaIbHOMO
NpaBoONOpYLEHHs, nepeadayeHoro Y. 1 cT. 366 KK, | HadBHICTb Y MOro AiX CKnagy
a[IMIHICTPaTMBHOrO NPaBOMOPYLUEHHSA, nepeabayeHoro 4.13 cT. 96 KYnAl (y pepakui
3akoHy Bia 09.04.2015 N2320- VIII).

BMCHOBOK: [eknapalisi Npo FOTOBHICTb [0 eKcnayaTalil 06'eKTa, KW HaneXuTb
0o |-l kaTeropii cknagHOCTI, IKa CKNafieHa, BuaaHa Yi NOCBIiAYeHa BIAMOBIAHOK 0CO60H0
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B MexXax il KOMNEeTEHL|iT 3@ BU3HAYEHOK 3aKOHOM (DOPMOLO Ta 3 HANEXXHUMM PEKBI3UTAMMU,
€ OQILIAHIM JOKYMEHTOM.

HaBeaeHHs HeJOCTOBIPHMX — AaHMX Y Aeknapalii Mmpo  FOTOBHICTb  06'€KTa
[0 eKcnnyaTauil MICTUTb CKNag aAgMIHICTPAaTUBHOMO NPaBOMOPYLUEHHS 33 YMOBM, SIKLLO
B [liIHHI 0COOM € BCI eneMeHTH Moro cknaay, nepegbaderi 4. 13 ¢T. 96 KYnAI (y pegakuii
3akoHy Big 09.04.2015 N2 320-VIII).

HeranbHiwe 3 tekctom noctaHosu Of1 Bl 15022021 y crpasi N° 727/5768/18 (rpoBagxeHHs
N@ 51-1328kM019) MOXKHE OIHATOMUTUCA 38 TOCUIIAHHAM /111ps.//reyestr.court.gov.ua/Review/ 95042465

1.4.2. Cy6'ekTOM 3/104KMHY, NepeabayeHoro cT. 369-2 KK, Moxe 6yTu byab-aka 0coba, Ka,
Ha AYMKY TOro, XTO Hafla€ HenpaBOMIPHY BUrody, 3AaTHa PeajibHO BMIMHYTW Ha 0CO6Y,
YNOBHOBAXXEHY Ha BWMKOHAHHA (QYHKUIA [AepXaBu ab0 MICLEBOr0O CaMOBPSyBaHHS.
[lediHiuis NOHATTA «0C063, YNOBHOBAXEHA HAa BWKOHAHHA (YHKLUIA [AepXaBu», LIO
MicTMnacs y npumitui cT. 369-2 KK 3 BKasiBKOK Ha 3akoH «[1po 3acagu 3anobiraHHs
| npoTUail Kopynuii», SKWA BTPATUB YMHHICTb, Mae TAYMauuTUCA 3 YpaxyBaHHSM TOro,
Lo 0c06a, fIKa HaJiae HenpaBoOMIpHY BUroAYy 0CO6M NMOBMHHA 6€3CYMHIBHO YCBIAOMITIOBATH
HaneXHicTb i 4O 0CI6, YNOBHOBAXEHUX Ha BUKOHAHHA (YHKLiA fepxaBu, 3 ornsay Ha ii
NpaBoOBUI CTaTyC | MOBHOBaXeHHS. Cnigumit 18 6e3CYMHIBHO Hanexutb Ao oci6,
YMOBHOBAXXEHWX Ha BUKOHAHHA (QYHKLLiH Aep)XaBy, 3BaXKar0uK Ha Oro NpaBoBuUi cTaTyc

06cTaBMHU cnpaBu: 3a BMPOKoM MicleBoro cyay OCOBA_T BW3HaHO BWHYBaTUM
Yy BUMHEHHI 3M104MHy, nepeadayeHoro 4. 2 c1. 369-2 KK, 3a Takux o6ctaBmH. OCOBA_T,
Oyayun CriBPOBITHAKOM TMOAILiT, 3 METOH OAEPXaHHA HEeNpaBOMIPHOI BUrOAW, [iH0uM
ymucHo, BumaraB y OCOBA_2 HenpaBomipHy Burogy B cymi 400 gon. CLUA ans cebe 3a
BNMB Ha NpuiAHATTS piweHHa cnigunm OCOBA_T0 womo akTuBI3auil po3chigyBaHHS
KPMMIHANBbHOMO MPOBAMXKEHHS, MPOBEAEHHA AONUTY 0co6bu, Ha AKy BkasyBaB OCOBA_2,
Ta MPOBEAEHHS THWIMX HEOOXIAHWX CRIAYMX | MpouecyanbHux Aiid. AnenauidHnin cyg
3a/MLLIVB BKa3aHWI BUPOK 6€3 3MIHM.

MigcTaBu posrnsagy KpuMiHanbHOro nposamkeHHs Ofl: koneris cyanis, nepeaaBLuy
npoBagxeHHs Ha posrnag O, BBaxana 3a HeobXiaHe BIAIMTK BIA NPaBOBOI NO3MLT,
BWKNafeHOl B MocTaHoBl Konerii cyaais Tpetbol cygosoi nanatu KKC Big 03.06.2020
(cnpaBa N® 722/28/17, npoBamxeHHs NO 51-302km20), 3rifHO 3 KO 0coba MOXe 6yTH
BW3HaHa BUHYBATOK Ta i [il KBaNIPIKOBaHO 3a 4. 2 CT. 369-2 KK, AKLLIO Ha Yac BUMHEHHS
IHKPUMIHOBAHOrO [isHHA MPUMITKA LIl CTaTTI BIACMMaNa A0 MONOXeHb 3akoHy «[1po
3acay 3anobiraHHa | MPOTMAIT KOpynui», Kl Ha TOW YaC BTPATUAM  YMHHICTD.
Ha nepekoHaHHsi KOnerii cyaaiB, Taka NpaBOBa MO3WLS CYNepeynTb NPUHLMMY NPaBoBOI
BW3HAYEHOCTI Ta I'PYHTYETbCA Ha MOMWIKOBOMY BWCHOBKY MPO Te, WO NPUMITKa Mae
NIANOPSAKOBAHY POMb Y X0l 3'ACYBaHHA 3MICTY MOHATb, fKI BXWBAOTLCA B AMCMO3NL.
HatomicTb BBaxana, WO MPUMITKA MICTUTb Y COOI HEBI'EMHY YaCTUHY KpUMIHANbHO-
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npaBoBOI HOpMK, nepefbaveHol 4. 2 cT. 369-2 KK, € 1 HeBIAAINbHOK CKNAA0BO, LIO
B CYKYMHOCTI 3 AWUCNO3NLIED BU3HAYAE 06CAT | 3MICT eauHOI | HenoaiNbHOI KpUMIHANbHO-
NPaBOBOI HOPMU, NepeabayYeHol LIEK YACTUHOK, @ BU3HAYEHWI Y MPUMITLI Nepenik oci6
He nignarae JOBINbHOMY TIYMAYeHHHO.

06r'pyHTYBaHHA nosuuii OMl; 6esnocepeaHbo y TekcTi ¢T. 369-2 KK BigcyTHI npunuciy,
LIO0 BU3HAYatOTb O3HaKM Cyb'eKTa LbOro 3104MHy. OTXKe, BMCHOBOK MPO T€, YN € CYD'eKT
3a3HAYEHOr0 3MOYMHY 3arafbHMM abo  chewiaibHAM, O0O6YMOBAEHUA  CUCTEMHUMM
3B'A3KaMM KPUMIHaNbHO-NPaBOBKX HOPM, NepeabdayeHnx gk c1. 369-2 KK, TaK it iHWNMK
ctatTamu KK, ge 3akoHoAaBelb BM3HA4ae 3MICT 03HaK BIAMOBIAHWMX 3M04YMHIB. Y Y. 2
CT. 369-2 KK y TOMy > 3HaueHHI, Wwo | B npuMiTui cT. 354 KK, 3aCTOCOBYHOTHCA MOHATTA
«Mpono3suLis |1 0bIUsHKA HenpaBOMIPHOI BUrOAM» SIK (OPM  30BHILUHBOrO BUSIBEHHS
CYCMINIbHO HEe6e3MNeYHOro AigHHA. BogHoYac LWOA0 BM3HAYEHHSI 03HAK Cyb'eKTa 3M0UYnHY
| KIHLEBOro agpecata MPOTWUMPABHOrO BMAMBY HOPMA, BMKNafdeHa B 4. 2 cT. 369-2 KK,
€ CrewLianbHOK CTOCOBHO HOPM, BWKnageHux y ctattax 354, 368, 368-3, 368-4 KK
(BK/HOYAKOUM MPUMITKM [0 HUX) 3a3HadeHoro Kopekcy. O3HaKM LbOro  3104MHY
BW3HAYalOTbCS BWKIOYHO 3 OMAAAY HaA CYTHICTb Ta CUCTEMHI 3B'I3KM 3a3HAYeHol
KPUMIHANbHO-NPaBOBOI HOPMW 3 IHLLUMI HaBEJEHNMMW HOPMaMMK.

[>Xepenom npoTunpaBHOro BM/MBY, L0 BU3HAYeHwit Y. 2 cT. 369-2 KK, € ocoba, sika
npuitMae NPoNo3unLito, 06ILSHKY abo 0fepXKYe HEMPABOMIPHY BUTOAY [N Cebe Y TPeTbol
0CObY 3a BMNANB HA NPUAHATTS PILLEHHS 0CO60H, YNOBHOBAXEHOK HA BUKOHAHHSA (QYHKLIIN
[epXaBu abo MICLIEBOTrO CaMOBPAAYBaHHS, ab0 MPOMOHYe 4n 06ilsie (MOroaxyeTbes)
3[INCHUTM BNAMB 3a HajaHHA Takol Burogu. Ockinbku aucrnosmuia 4. 2 cT. 369-2 KK
TEKCTyalbHO He KOHKPETU3Ye xapaKTepy BMMBY Ha 0CO6Y, YNIOBHOBAXEHY Ha BUKOHAHHS
QyHKUI gepxxasi, O BUXOAUTD 13 TOTO, LLO NOHATTAM BMAKUBY OXOMMOETHCS, B TOMY YACTI
BUKOPWUCTAHHA APYXXHIX, POAWHHMX, OCOOUCTWX CTOCYHKIB 3 0OCODOK, YMOBHOBAXEHOH
Ha BUKOHAHHS QYHKLIN JepXaBw, TOLLO.

Y KOHTEKCTI BW3HAYeHHS O3HaK, NepeadayeHoro LEH HOPMOK CKNady 3M0uHY,
3MICT MOHSATTS «BM/JMB» 3aKOHOAABELb XOAHMM YMHOM He 0OMEXYe NNLLE «BMJMBOM 3
BWKOPWCTAHHAM BRaan abo CMy)KO60BOrO CTAHOBWMLLA», KA € JNLLIE OfHUM I3 CNOCObIB
BUYMHEHHS LIbOrO 37104MHY. Takuii BNAMB Monsirae B TOMY, WO CNy60Ba 0coba 3aBAsiKu
CBOEMY CTAHOBMLLY BXWBAE 3axOAiB [0 BYMHEHHS  AIA  IHWWMK  0CobaMu
(HemignopsakoBaHWMM T | AKi He nepebyBatoTb Bif HEl B CNYXOOBINA 3aneXHOCTI), e
BUKOPUCTOBYE CIY>XO0BWIA aBTOPWUTET, CBOI 3B'A3KM 3I CIYXKO0BUMU 0COBAMU,  IHLLI
MOXJ/IMBOCTI, 06YMOBJIEHI 3aiiMaHOK0 nocaaoto. OTxe, Cyo'eKTOM 3M04KHY, NepeadayeHoro
cT. 369-2 KK, Moxe 6yTn 6yfb-iKa 0C06a, iKa B ysBI TOrO, XTO 3AIACHIOE NIAKYM, 34aTHa
3AIACHWTY peanbHWii BNAMB Ha 0COOY, YMOBHOBAXEeHY Ha BWKOHAHHA (YHKLIA AepXaBu
Yn MICLIEBOrO CaMOBpPSAAYBaHHA. LLloao 3HaueHHa ans keanidikauil 3a 4. 2 1. 369-2 KK
pefakLii 3aKoHy YKpaiHu Npo KpuMIHaNbHY BIAMNOBIAANbHICTb, A€ MYHKTH 1-3 4. 1 CT. 4
3akoHy «[1po 3acagyu 3anobiraHHs | NpPOTWAIT KOpynuii», 40 SIKMX BIACWAAE MpUMITKA
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cT. 369-2 KK y pepakuii 3akoHy Ykpaitu N2 770-VIII Big 10.11.2015, BTpaTUAN YNHHICTD
Y 3B'3KY 3 HabpaHHAM YNHHOCTI Ta BBEJIEHHSAM Y Ait0 3aKOHY «[1po 3anobiraHHs Kopynii».

MpumiTka cT. 369-2 KK € i HeBIAAINbHOK YaCTUHO, iKa BKU3HA4Yae 00CAr | 3MICT
MOHATH Y KPUMIHANBHO-NPABOBKX HOPMaX, NepefbayeHunx Let0 CTaTTeto, | 3@ YMOBMU, WO i
3MICT BIACMNAE A0 UMHHOTO 3aKOHY, BM3HAYEHM Tam Mepenik ocib He niansdrae
[0BINIHOMY TNYMaYeHHto, BIAMIHHOMY BIA WOr0 npunuciB. Cama HasfBHICTb Y YWHHIN
pefakuii cT. 369-2 KK npuMITKM YHEMOXNMBOE BIAMIHHE BiJ 3aCTOCOBAHOrO B Hil
3aKOHOIaBYOrO BW3HAYEHHS 3'ACYBaHHA Kofia OCI6, YNOBHOBAXEHUX Ha BUKOHAHHS
(QYHKLIA aepxxaBn abo MICLEBOrO CamoBpsyBaHHS. Jluwe 3a BIACYTHOCTI 3MICTOBHOI
CKNafoBol NPUMITKK CT. 369-2 KK yepes nocunaHHS Ha HEYUHHWIA HA MOMEHT BYMHEHHS
3M04YMHY 3aKOH MPaBO3aCTOCOBHMK Mae MIACTaBM BBaXaT¥ OLIHOYHWM MOHATTS «0C00a,
YOBHOBaXXeHA Ha BUKOHAHHA (QYHKLIA AepXaBu» | BCTAHOBMHOBATM MOrO 3MICT 3a
npaBunamu TnymadeHHs. Y npumitui ¢T. 369-2 KK 3 26.04.2015 no 20.03.2020 cTtocoBHO
BW3HAUYEHHS 0CI6, YMOBHOBAXEHWX Ha BWKOHAHHA (YHKUIA [epXaBy, MICTUI0Ch
MOCUNaHHA Ha MyHKTW 1-3 4. 1 CT. 4 3aKkoHy «[1po 3acaam 3anobiraHHs | NPOTUAIT Kopynuii»,
IKNiA BTPATMB YMHHICTb 3 26.04.2015 poky. BogHovac HasiBHE Y LA NPUMITL MOCKUNaHHS Ha
3aKOH, L0 BTPATMB YNHHICTb, HE Aa€ MiACTaB AN TBEPIKEHb MPO BTPATy YNHHOCTI B Lien
nepiof y uinomy ct. 369-2 KK.

DopMyBaHHA 3aKOHOAABCTBA € CHEPOH AISNIbHOCTI BUKITHOYHO 3aKOHOAABLS, KW
CBOE CTaBNIEHHS A0 3MICTYy KPWUMIHANbHO-NPABOBOI 3ab0POHM Ta O3HAK 3JI0YMHIB,
nepenbayeHmnx ct. 369-2 KK, HeflBO3HA4HO BUSBUB, YHICLIN 10 HET 3MIHWU 3aKOHOM YKpaiHK
Big 04.03.2020 N° 524-IX, 3rigHO 3 SKAM pPO3LIMPUB KOMO KIHLEBMX afpecaTiB
3M0BXMBAHHA BMAVBOM Ta MOCWAMB MOKApaHHA 3a HbOro. 3MICT aHi 3aKOHY YKpaiHu
NPO KPUMIHabHY BIAMNOBIAANBHICTb, aHI 3aKOHIB, 10 IKUX BIH BIACKNAE ANS BCTAHOB/EHHS
3MICTYy Ta 06CAry OKpeMuX MOHATH, WO BM3HAYAOTb O3HAKM CKNafly 3M04MHY B Y. 2
cT. 369-2 KK, He MICTTb BKa3IBOK Ha HaMIpy 3aKOHOAABYOr0 OpraHy nMOM SKLIWTW 3aKOH
yepes [eKkpuMIHani3alito (xoda 6 4acTKOBY) MepeadayeHux Tam AisiHb abo yepes
BCTAHOBJIEHHS MEHLL CYBOPOro BMay Yu po3mipy nokapaHHs. Ol BpaxoBye, 1O BTpaTa
YWHHOCTI 3aKOHOM «[1p0 3acaau 3anobiraHHs | NPOTMAIT KOpynLii» 6yna 06ymMoBieHa came
YXBaNeHHAM HOBOrO CreLiafibHOro 3akoHy — 3akoHy «[1p0 3anobiraHHa KOpynLiiy, SKWi
TaK CaMo, SiK | NOMepeaHin, BIAHOCUTb CMIAYMX [0 OCI, YNOBHOBAXEHWX HA BMKOHAHHS
OyHKUin aepxau. Ol y UbOMY KpUMIHANbHOMY MPOBa[KEHHI He Bbayae MNiacTaB s
BIACTYNY BIf NPaBOBOI MO3WLII WOAO 3acToCyBaHHA 4. 2 CT. 369-2 KK, BMKnageHo B
noctaHoBi Konerii cyaaiB TpeTboi cygoBol nanatm KKC Big 03.06.2020. Otxe,
3 ypaxyBaHHAM TOrO, L0 3MICT YKa3aHOro MOHATTS B KOHTEKCTI LIEl CTaTTi MOXe 6yTH
BWU3HAYEHWIA | 6e3 3BEPHEHHS [10 TEKCTY MPUMITKY, 3'ACYyBaHHA 0BCAry | 3MICTY MOHATTS,
nepeaaHoro B Aucnosuuii Y. 2 c¢T.369-2 KK TepMIiHOM «0COB0H, YNOBHOBAXEHOK Ha
BWKOHaHHS GYHKLIA fepxxaBuy, O 3AIACHIOE LAAXOM 3aCTOCYBaHHSA BY3bKOrO MiaXoAay Ao
TAYyMayeHHs. HanexHicTb CRigumx A0 0cCi6, YNOBHOBAXEHWX Ha BUKOHAHHS (YHKLIi
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AEepPXaBw, 3 OrASAAY Ha iX NPaBOBUI CTATYC | MOBHOBAXEHHS HE MOXE BUKIINKATM CYMHIBIB
He TINbKK Y GaxoBWX KOPUCTIB, ane it 6yab-aKoil iHLWOoI ocobun. Ol JOXOANTb BUCHOBKY, LU0
B LIbOMY KPWMIHANbHOMY MPOBAMKEHHI 3aCTOCYBaHHA Y. 2 ¢T. 369-2 KK He BMAWwNO 3a
MEXI BY3bKOr0 TlyMaYeHHSI MOHATTA «OCOOM, YNOBHOBAXEHOI Ha BMKOHAHHSA (YHKLIN
[IEPXaBW», He IPYHTYBANOCS Ha 3aCTOCYBaHHI aHANOrIi 3aKOHY, OCKINbKM 3MICT AMCMO3uLl
Yy. 2 cT.369-2 KK 6yB mocTaTHbO sicHuM |1 nepenbadyBaHnm ans OCOBA_1, skuin sk
NpaLiBHMK MPABOOXOPOHHOrO OpraHy He MIF He YCBIAOMOBATH, WO OAEPXKaHHS
HENpaBOMIPHOI BWrOAM 3@ BMAWB Ha MPUAHATTS PILWEHHS CAIAYUM € CYCINbHO
HEe6e3MeYHNM KPUMIHAbHO KapaHWUM JIHHSM.

BucHoBOK woao 3actocyBaHHA cT. 369-2 KK: Cy6'ekToM  KpWUMiHanbHOMo
NpaBONOPYLIEHHS, nepeabadeHoro 4. 2 cT. 369-2 KK, e 6yab-aka (isnyHa ocyaHa 0coba,
IO AocArna BIKY KPWMIHANLHOI BIANOBIAANbHOCTI Ha MOMEHT 1Or0 BYMHEHHS, §Ka,
3a YCBIAOMIEHHAM TOrO, XTO MPOMOHYE, 0bilsge abo Haga€e HenpaBOMIPHY BUrOAY, 34aTHa
3AIACHATW peanbHUA BMNMB Ha 0COOY, YNOBHOBAXEHY Ha BWUKOHAHHSA (YHKLIA AEep)KaBu
Yn MICLLEBOTO  CaMOBPSIAyBaHHA. 21 3a BIACYTHOCTI 3MICTOBHOI CKMafoBOI MPUMITKM
CcT. 369-2 KK Yepes mocunaHHs B HIM Ha NyHKTM 1-3 4. 1 cT. 4 3akoHy «[po 3acaau
3ano6iraHHs | NPOTUAIT KOPYNLUi», WO BTPATUB YMHHICTb HA MOMEHT BUMHEHHS 3/10UNHY,
NPaB0O3aCTOCOBHMK Mae MiJiCTaBy BBAXaTy MOHATTS «0C06a, YNOBHOBAXEHA Ha BUKOHAHHS
(OYHKLIA Aep)XaBW» OLIHOYHAM | BCTAHOB/IOBATM MOr0 3MICT 3a MpaBWiaMu BY3bKOrO
NIAXOAY A0 TAYMAYeHHs, 1e HaNeXHICTb CRigYnX A0 OCIB, YNOBHOBAaXEHUX Ha BUKOHAHHS
QYHKLUIK AepxaBW, 3 OrAsfy Ha 1X MPaBOBMW CTATyC | MOBHOBAXEHHSI He BUMKIIWKAE
CYMHIBIB.

Heranbriwe 3 tekctom noctaHosu Of1 Bl 29.032021 y crpasi N° 554/5090/16-k (ripoBagxeHHs
N@ 57-1878kmo20) MOXHE O3HANOMUTUCS 38 TOCUNAHHAM 110,/ /revesir.court.gov.ua/Review/96074958

Po3gin 2. 3acTocyBaHHA HOPM KpUMIHANbHOrO NPoLiecyanbHOro npasa YKpaiHu

2.1. [locyaoBe poschigyBaHHS

2.1.1. PilieHHss Npo NpW3HaYeHHs Npokypopa (rpynu MpOKYpopiB) ANs 3[iACHEHHS
MPOLIECYaNbHOr0 KEepIBHULTBA Y KOHKPETHOMY KPUMIHANbHOMY NPOBaKEHHI MOBMHHO
npuimMatiuca y Gopmi noctaHoeu Ta Bignosigath Bumoram cT. 110 KK, T06T0 Taka
NocTaHOBa Mae MICTUTMCb y MaTepianax AoCy0BOro po3cCiayBaHHS Ta 6yTH NiaNMCaHo
CNYy>X60BOK 0CO6010, SIKa i NPUAHANA.

BiacyTHICTb 3a3HAuYeHOI MOCTAHOBM B MaTepianax [OCYAOBOrO PO3CAigyBaHHS a6o i
HEMIANUCAHH  KEPIBHUKOM  BIAMOBIAHOTO  OpraHy  MpokypaTtypu  06YMOBIIOE
HeAoNYCTUMICTb [0KasiB, 3ibpaHWX Mig 4ac AOCYLOBOr0 PO3CAiAyBaHHS, K TaKMX, LU0
3i6paHi nig HarnsaoM i npouecyanbHUM KEPIBHALTBOM MpoKypopa (rpynu npokypopis),
IKMIA He MaB Ha Te 3aKOHHWX NMOBHOBAXEHb

34 Ornsaa cynoBoi npakTky nanat i 06'eaHaHol nanatv KKC 3a | niBpiyus 2021 poky


https://reyestr.court.gov.ua/Review/96074938

Ornsz cyaoBol npakTuky nanat | 06'eaHaHol nanatv KKC 3a | niBpivys 2021

MiactaBn posrnsfgy KpuMiHanbHoro nposamkenHst Of: y noctaHosi Big 19.05.2020
(cnpaBa N2 490/10025/17) KKC BkasaHo, o KK He BAMarae, o6 KOXHE pillieHHs, ske
NPUIAMAETLCS Yy 3B'A3KY 3 PO3CNIAYBAHHSAM KPUMIHANbHOI CpaBy, BUKNaaanocs y hopmi
NOCTAHOBW, BM3HAYEHHSA CMIAYOrO YW MPOKYpopa He € TUM Bumagkom, ans skoro KK
BWMarae BUHECEHHS MOCTaHOBM, @ TOMY BIACYTHICTb MOCTAHOBK MPO BU3HAYEHHS MEBHOMO
cnigyoro abo NpPoKypopa cama Co60t He 03HaYae, WO Liei CRigunii abo NpoKypop He MaB
BINOBIAHNX NOBHOBaXeHb. KKC AINLIOB BUCHOBKY NP0 HEOBOB'A3KOBICTb NOCTAHOBM ANS
BW3HAYEHHS1 KOHKPETHOrO CAigvoro abo Mpokypopa, SKUM [OPYYaeTbCs BUKOHAHHS
BIANOBIJHMX MOBHOBAXEHb Y MEBHII CMpasi.

OpHak y nocTaHoBi Big 19.04.2018 (cnpaBa N° 754/7062/15-k) KKC piwos
NPOTUNEXHOMO BWCHOBKY MPO Te, L0 MOCTAHOBA MPO MPU3HAYEHHS MPOKYpopa, SIKOH
HafaloTbCs  KOHKPETHOMY Mpokypopy (rpyni npokypopis) nepep6adeHi cT. 36 KIK
NOBHOBAXEHHA B KPUMIHANbHOMY MPOBAMXEHH, € ODOOB'A3KOBOW, AK 1 MIAMMCAHHS
BIANOBIAHOK 0C06010, WO i BuHecna. Mpu ubomy KKC 3ayBaxus, Wo BuTar 3 €P/P
3a BIICYTHOCTI MPOLIECYanbHOrO PIllEHHS KepiBHMKA OpraHy MpOKypaTypu He Hapinse
NPOKypopa MOBHOBAXEHHAMMU 3AINCHIOBATY Harnsg 3a A0AEPXaHHAM 3akOHIB Mif yac
NPOBEfEHHS  [OCY[0BOr0  PO3CAiyBaHHS Yy (GOPMI  MPOLECYaNbHOr0  KepiBHULTBA.
AHanoriyHa npaBoBa noauuis sucnosneHa KKC y noctaHosax Big 19.09.2018 (cnpaBa
N2 761/20108/15-k) Ta Big 17.12.2019 (cnpaBa N° 235/6337/18).

TakyM YMHOM, 3 METOH 3abe3neyeHHs eAHOCTI CyA0BOI MPaKTUKK Ta (OpMyBaHHS
BWCHOBKY MpO 3acTocyBaHHs cTaTen 36, 37 KIIK, 30Kpema, B MUTaHHI HafiNeHHs
MOBHOBAXEHHAMM MpoKypopa (rpynu  NPOKYPOPIB) Y KOHKPETHOMY — KpUMIHANbHOMY
NPOBaAXKEHHI, Ta Y 3B'A3KY 3 HEOOXIAHICTIO BIACTYMUTY BiJ BUCHOBKY LLOJ0 3aCTOCYBAHHS
HOPMM NpaBa y NOAIGHNX NPABOBIAHOCKUHAX KPUMIHANbHE NPOBAIKEHHS 6YNI0 NEpeaaHo Ha
posrnag Ofl.

06r'pyHTYBaHHA no3uuii OM: Woa0 HanexXHO! NpoLeLypy BU3HAYEHHS NPOKypopa abo
Py MPOKYPOPIB, AKI 3[IMCHIOBATUMYTb MOBHOBAXEHHS MPOKYPOPIB Y KOHKPETHOMY
KpuMiHanbHoMy npoBagxkeHHi, KKC BKa3aB, L0 KePIBHUK OpraHy NpoKypaTypy BU3HAYae
npokypopa (Fpyny MPOKYpopiB), AKWA 3AIMCHIOBATMME MOBHOBAXEHHSI MPOKYpopa
Yy KOHKPETHOMY KpUMIHANbHOMY MPOBAAXEHHI, KpUMIHANbHUM NPOLECYanbHIM PiLLEHHSAM,
IKe YTBOPHOE, 3MIHIOE YW MPUMNUHAE MNpaBa | 060B'A3KM, TOOTO Mae NPaBOBI HACMIAKK,
B KOHKPETHOMY KPUMIHANIbHOMY MPOBapKEHHI 3 MOro moyvaTky [0 3aBEpLIEHHS Ta 3a
npolecyanbHo hopMoto Mae ByTu nepeadadeHo (BcTaHoBneHo) KMK. HapaHHa npas,
NoKNafieHHss 060B'A3KIB Ta BU3HAYEHHS 0BCAry BIAMOBIAANBHOCTI 338 CBOEK HOPUANYHOK
NPMPOAoKD  notpebye MUCbMOBOI  (OPMK  3apafiM  YHWUKHEHHSt  CY6'eKTUBISMY Ta
3abe3neyeHHs NpaBoBOI BM3HAYeHOCTI. Xova cT. 37 KIMK | He nepeabavae A1 KepiBHUKa
opraHy npokypaTypu cneuu®iyHol GopMK pileHHs NPO BU3HAYeHHs npokypopa (rpynu
NPOKYPOPIB), AKMA  3AINCHIOBATUME MOBHOBAXEHHSI MPOKYpopa Yy  KOHKPETHOMY
KpUMIHANbHOMY MPOBA[XEHHI, Taka npouecyanbHa (opma BOAYAeTbCH 13 TIyMayeHHs
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nonoxenb cT. 110 KMK y B3aemM03B'a3Ky 13 nonoxeHHsmu 4. 5 c1. 36 KIMK. BignosigHo
[0 OCTaHHbOI HOpMK ['eHepanbHUI NPOKYPOP, KEPIBHIUK 06MaCHOI NPOKYpaTypy, iX nepLi
3aCTYMHWKM Ta 3aCTYMHWUKK CBOEK BMOTVBOBAHOK MOCTAHOBOK MatOTb MPaBO [OPYYMTH
3AIACHEHHA A0CYA0BOr0 PO3CiAYBaHHS OYAb-AKOr0 KPUMIHAIbHOTO MPaBOMOpPYLIEHHS
IHLIOMY OpraHy AOCY10BOr0 PO3CAIfyBaHHS.

Y CBOK 4epry nOCTaHOBA KepiBHWKA BIANOBIAHOTO OpraHy MNpoOKypaTypy npo
npuaHayeHHss (BM3HAUYeHHs)) MpokKypopa abo rpynu NpOKYpopiB, AKi 3AINCHIOBATUMYTb
NOBHOBAXXEHHSA  MPOKYPOPIB Y  KOHKPETHOMY  KPUMIHANbHOMY  MPOBA[XKEHHI, Mae
BiAnoBigaT Bumoram cT. 110 KIK, SKMMK, Yy TOMY YMCAI, BU3HAYEHO, WO MOCTAHOBA
CNIJYOro, fi3HaBaya, NPOKypopa BUrOTOBAAETLCS HA OQILIAHOMY 6M1aHKY Ta NiANNCYETHCS
CNY>X60BO 0COHOH0, IKa NPUIAHANA BIAMOBIAHE NPOLIECYaNbHE PILLEHHS.

Anania lMonoxeHHs npo EPAP, nopagok WOro (OPMyBaHHS Ta BeAEHHS,
3aTBepIKEHOro Haka3oM eHepanbHOro npokypopa Big 30.06.2020 N2 298, Ta 4. 5 ¢T. 214
KMK Bkadye Ha Te, wWwo Butar 3 EP[IP He MOXe 3aMIHWTM MOCTAHOBY KepiBHMKA
BINOBIHOrO OpraHy NPOKypaTypu NPo NPU3HaYeHHs (BU3HAYEHHS) NPOKypopa abo rpynu
MPOKYPOPIB, K  3[IACHIOBAaTUMYTb  MOBHOBAXXEHHS  MPOKYPOPIB Yy KOHKPETHOMY
KPUMIHaNbHOMY MPOBAXXEHHI, OCKISIbKM BIH HE € KPUMIHAIbHO-NPOLIECYaSibHM PILLIEHHSM,
IKe NOPOMKYE 3a3HaueHi NPaBOBI HACMIAKM B KOHKPETHOMY KpUMiHaNIbHOMY MPOBaIKEHHI.

TakuMm 4mHOM, 3a 3MicTom cTateir 36, 37, 110 KIK piweHHd Npo npuaHayeHHs
(BU3HAUYEHHS))  MPOKYpOpPa,  AKWA  3[iACHIOBATME  MOBHOBAXEHHS  MPOKypopa
Y KOHKPETHOMY KpPUMIHANbHOMY NPOBAKEHHI, Ta Y pasi HeOBXIAHOCTI rpynu NPOKYpopIB,
AKI  3AIACHIOBATMMYTb MOBHOBAXXEHHSI MPOKYPOPIB Y KOHKPETHOMY  KPUMIHaIbHOMY
NpoOBaAXeHHI, 060B'A3KOBO MOBUHHO NPUIAMATUCH Y (POPMI MOCTAHOBK, AKa Ma€ MICTUTMCS
y MaTepianax [JO0CYAOBOr0 PO3CMiAyBaHHA ANA MIATBEPAXKEHHA (QaKTy HasBHOCTI
NOBHOBaXkeHb. Taka MOCTaHOBA Mae BignoBigatn nepepbdayeHnm  KIMK  Brmoram
[0 NPOLECYanbHOroO  pilleHHS B (OpMI MOCTaHOBW, Yy TOMY YuCAl 6YTU MIANMCAHOD
CNY>X60BOD 0COHOH, AIKa I NPUIAHANA.

3 NpMBOAY HACNIAKIB HEAOTPUMAHHS HaNEXHOI NpoLeaypu BU3HAYEHHS NPOKYpopa
abo rpynu NPOKypopIB, SKI 3AIACHIOBATUMYTb MOBHOBAXEHHS MPOKYPOPIB Y KOHKPETHOMY
KpUMiHanbHOMY npoBamxeHHi, O BKasana, Wo y BUNaaKy 3AINCHEHHS NPOKYPOPOM, KM
He BM3HAYEHWA KEPIBHUKOM OpraHy npoKypaTypy $IK TakWi, WO 3AiACHIOBaTMME
npouecyanbHe KEePIBHUUTBO Y  KOHKPETHOMY KPUMIHANbHOMY MPOBafXeHHI,  Aii,
nependayveHmnx c1. 36 KK, BOHU 3AINCHIOIOTLCA HEHANEXHWUM CY6'EKTOM. TOMY BIACYTHICTb
MOCTaHOBM MPO  MPU3HAYEHHS  (BM3HAYEHHS) MPOKYpopa, SIKUA  3[iACHIOBATMME
MOBHOBAXEHHS MPOKYpoOpa Y KOHKPETHOMY KPWMIHANbHOMY MPOBAMXeHHI, Ta Yy pasi
HEOOXIAHOCTI  TPynK  MPOKYPOPIB, SKI  3AIACHIOBATUMYTb MOBHOBAXEHHS MPOKYPOPIB
Y KOHKPETHOMY KPUMIHaNbHOMY MPOBA[XEHHI, Y MaTepianax [OCYyA0BOro po3CchifyBaHHS
abo I HemianucaHHa KepIBHMKOM BIAMNOBIAHOTO OpraHy MNpPOKypaTypu 06YMOBAOE
HeaoNYCTUMICTb [10Ka3iB, 3I6paHuX Mig Yac A0CYA0BOr0 PO3CAiAyBaHHS, AK TakKX, LIO
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3i6paHi Mig HarngaaoM | npouecyanbHUM KEepIBHULTBOM MPOKypopa (MpOKYpOpIB), SIKWiA
He MaB Ha Te 3aKOHHMX MOBHOBAXEHb.

AnenauinHuiA - cyd, po3rnsfatous  KpUMiHanbHE MNPOBaMKEHHA  3a anensuinHow
ckaproto 3axucHuka OCOBA_T, AIMWOB BWCHOBKY, L0 [AOKa3nW OBBKUHYBaYEHHS
€ HegocTaTHIMM - ana  BM3HaHHA OCOBA_T BWHYBATOK Yy BYMHEHHI KPUMIHAMIbHOMO
npaBonopyLueHHs, nepeabdadeHoro . 4 c1. 358 KK, Ta HaaBHI niagcTaBu, nepegbdavei n. 3
4. 1 cT. 284 KINK, ons 3aKpuUTTa KpUMIHaNbHOro npoBamkeHHs, a came: 0COBA_T BUCYHYTO
0BBMHYBAYeHHSI 6€3 MOBIJOMIEHHS NPO MiA03py, TO6TO 6€3 AOTPUMAHHA BCTAHOBIEHO!
KPUMIHANbHIM NPOLeCyabHM 3aKOHOM NPOLEAYpH Ta 3a BIACYTHOCTI HaNEXHWUX JaHWX
Npo NoBHOBaXxxeHHs1 npokypopa OCOBA_S, Aka 3aTBepannia 06BUHYBANbHWIA akT, a TOMY
[I0Ka3n y KpUMIHANbHOMY NPOBa[KEHHI BU3HAHO HeAoNyCTUMUMK. YXBana anefsyinHoro
cyay Bignosigae BumMoram ctateit 370, 419 KIK.

BucHoBOK: 3a 3Mmictom cTaten 36, 37, 110 KK piweHHs Npo  Npu3HaYeHHs
(BM3HAYEHHS)) ~ MpOKypopa,  SKWA  3AINCHIOBAaTUME  MOBHOBAXEHHS  MPOKYpOpa
Y KOHKPETHOMY KPUMIHASIbHOMY MPOBAKEHHI, Ta Y pasi HeobXIAHOCTI rpynu NpoKypopiB,
AKI - 3[INCHIOBATUMYTb MOBHOBAXXEHHA MPOKYPOPIB Yy KOHKPETHOMY  KPUMIHASIbHOMY
NPOBaXXeHHI, 060B'A3KOBO MOBWHHO NPUIAMATUCH Y POPMI MOCTAHOBK, Ka Ma€e MICTUTUCH
y MaTepianax [O0CYA0BOr0 PO3CNiAyBaHHA ANS  NIATBEPAXEHHA (QaKTy HasBHOCTI
NoBHOBaXeHb. Taka MOCTaHOBa Mae BignoBigath nepeabdayeHnm  KMK  Bumoram
[10 NPOLIECYanbHOro  pilleHHs B (QOPMI  MOCTAHOBK, Y TOM YuCAi 6YyTW NIAMNUCAHOHD
CNYX60BOK 0COOO0I, siKa 1i NpuitHANa. BiaCcyTHICTb 3a3HaYeHOl NOCTaHOBM B MaTepianax
[I0CYI0BOr0  PO3CIliAyBaHHA ab0 11 HemignucaHHs KEepiBHUKOM BIAMOBIAHOMO OpraHy
NPoOKypaTypu O6YMOBIOE HEAOMYyCTUMICTb [OKasiB, 3ibpaHux Mif 4ac [0CYA0BOro
PO3CMIAYBaHHA, K TakuX, WO 3I6paHi i Harngaaom | NpoLecyanbHUM KEepPIBHULTBOM
Npokypopa (MPOKYPOpIB), IKMI He MaB Ha Te 3aKOHHKX MOBHOBAXEHD.

Heranbriwe 3 tekctom rocraHosu Of1 Bjg 22.02.2021 y crpasi N° 754/7061/15 (rpoBagxeHHs
NP5 1-4584Kkm0 18) MOXHE O3HANOMUTICS 38 MOCUNAHHAM 111D,/ /revestr.court.gov.ua/Review/95139651

2.1.2. AKwo eHepanbHUM NPOKYPOPOM, KEPIBHUKOM 06AACHOI NPOKYpaTypH, iX NepLuMMu
3aCTYMHUKaMM Ta 3aCTYNHUKAMU 30IACHEHHS JOCYAOBOr0 Po3chifyBaHHs! KPUMIHANbHOMO
NPaBOMOPYLUEHHS  JOPYYEHO IHWIOMY OpraHy [A0CyAOBOr0  PO3CigyBaHHA  6e3
BCTAHOBNIEHHA HEEe(EKTUBHOCTI MOr0 3AIMCEHHS OpraHOM AOCYAOBOrO PO3CAidyBaHHS,
BU3HaueHuM CT. 216 KMK, Mae Micle HedOTPUMaHHS HANEXHOI NpaBOBOI MpoLeaypu
3actocyBaHHsa 4. b cT. 36 KIK Ta nopyweHHs BuMor ctaten 214, 216 uboro Kogekcy.
HacnigkoM He#oTpUMaHHA Uil npouesypu $K CKNagoBOro eneMeHTy  MpUHLMNY
BEPXOBEHCTBA NpaBa € BU3HAHHA AOKa3IB, OAEPXXaHUX Y XOAI AOCYA0BOr0 PO3CNiayBaHHS,
HeonyCTUMUMM Ha niacTaBi cT. 86, n. 2 . 3 ¢T. 87 KIK sk Takux, 1o 3i6paHi (0TpumaHi)
HEYNOBHOBAXXEHUMN 0cobaMu (OpraHoM) y KOHKPETHOMY KPUMiHaNbHOMY NPOBAKEHH,
3 NOPYLUEHHAM YCTAaHOBNEHOMO 3aKOHOM NOPSAKY
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Mo3uuii cyaiB nepwoi Ta anensuiHoi IHCTaHLK: 33 BMPOKOM MICLEBOr0 Cyay
OCOBA_T 3acymkeHo 3a 4. 2 cT. 15,4. 2 cT. T46 KK, 4. T cT. 14, 4. 2 cT. T89 KK, 4. T CT. 263
KK.

AnensauinHui cya 3an1LLIKB YKa3aHWiA BUPOK 6€3 3MIHM.

B anensuiiHin ckapai 3axuCcHWKK B iHTepecax 06BMHYBaveHoro OCOBA_T, 3-noMix
IHLIOrO, BKa3yBan/ Ha HEOOIPYHTOBaHe BM3HAHHS CYA0OM AOMYCTUMMUMMW [OKA3aMun AaHi,
OTpUMaHI y pe3ynbTaTi NPOBefieHHs 3 nopyLueHHsM npasun nigcnigHocTti CP ta HCPL, ki
6yno MNOKnageHo B 0OCHOBY 06BMHyBayeHHs OCOBA_T, OCKIifibKM  KpUMiHaNbHe
NPOBaPKEHHS, po3noyaTe 3a 03HaKaMu KpUMIHAMIbHOTO NPaBOMNOPYLLEHHS, NepeadayYeHoro
cT. 332 KK, a notim 3a ctattamu 146, 189, 263 KK, He nepegaBanocst 3 JOTPUMAHHAM
npaBun cT. 216 KK cnigunm opraHam HIT ans 34IMCHEHHS AOCYA0BOrO PO3CIIAYBaHHS,
aposcnigyBanocb CbY, a Tomy nigctaB And peanisauil MPOKYPOPOM MOBHOBAXEHD,
nepeabayeHnx 4. 5 c1. 36 KIK, nepeayMoBOIO SKMX € BCTAHOBMEHHS Hee(eKTUBHOIO
PO3CAIAYBaHHS, He 6yJ10, TaKUM YMHOM OpraH A0CYA0BOrO PO3CAiAyBaHHs Ta NPOKypaTypa
AiSNn nosa Mexamu Bu3HayeHux KINK noBHoBaxeHb.

MiactaBu po3rnsay KpUMiHanbHOro npoBamxeHHs Of1: HeoOXigHICTb BIACTYNWUTY BIf
BWCHOBKY LIOAO MOAIOHMX NPaBOBIAHOCUH Ta 3abe3neyeHHs efHOCTI CYA0BOI NPaKTUKY
Npo 3actocyBaHHA 4. 5 cT. 36, cT. 8/ KIIK Wo[o BWM3HAYEHHSI HaNexHoI npaBoBOI
npouesypy peanisauii 'eHepanbHUM NPOKYPOPOM, KEPIBHMKOM 06/1aCHOI NPOKypaTypH, iX
NepLUIMMM 3aCTYMHUKaMW Ta 3aCTYMHWKaMKU MOBHOBAXeEHb, NnepeadayeHux 4. 5 cT. 36 KIK,
Ta HaCNAKIB HeAOTPMMAHHSA Takol Mpouefypu B KOHKPETHOMY  KPUMIHaNbHOMY
NPOBAMXKEHHI Y BUrNAAI BU3HAHHS [10KA3IB, OAEPXaHUX Y XOAI 0CYA0BOr0 PO3CIIiAYBaHHS,
HeonyCTUMUMMU.

Mo3suuis Of: ckacoBaHO yxBany anenauimHoro cyay Ta NpU3HaYeHO HOBWIA PO3rsf,
y CYAl anensiLinHOl IHCTaHLT.

O6rpyHTyBaHH nosuuii Of1: 1040 HaneXxHol NpaBOBOI Npoueaypy peanisatii
[eHepanbHUM  MPOKYPOPOM,  KEPIBHMKOM  0BMacHOl  MpOKypaTypy, 1X  MepmnMu
3aCTYMHWKaMM Ta 3aCTyMHUMKaMW MOBHOBaXeHb, nepefbayeHnx 4. 5 c1. 36 KK, O
3BepTae yBary Ha Take.

Y TeopeTn4yHOMY acCneKTi «HasnexHa npaBoBa npoLeaypa» — Le GopMa 3AIACHEHHS
NpaBoOCYAas, Ky YTBOPHOKTb CYKYMHICTb TapaHTii npaB OAWHK  NPOLECYanbHOro
XapaKTepy, CNPSIMOBAHI Ha IOCATHEHHS NPOLIeyPHOT CNpaBeANNBOCTI NPaBOCYAAS.

3aCTOCYBaHHS HaNeXHOI NPaBOBOI NPOLEAYPK Y KPUMIHANBHOMY MPOBAKEHHI — Lie
BCTAHOBJ/IEHI KPUMIHANbHUM MPOLECyanbHAM 3aKOHOLABCTBOM CMOCO6W peanisaLlii HopM
KPMMIHANbHOMO NPOoLiecyaNibHOro Npaea, Lo 3abesneyytoTb JOCATHEHHS LiNen NpaBoBOro
PErytOBaHHA KPUMIHANbHKX MPOLECYanbHMX BIAHOCUH Yy cdepi Nopsaky A0CYA0BOro
PO3CMiAYBaHHS Ta Cy[dOBOr0 po3rfisgy. BoHO 03Hayae He smwe Te, WO BCI Ai
npoLecyanbHUX Cy6'eKTIB MatoTb BIAMOBIAATM BUMOraM 3aKoHy, afpke B TaKOMy BUMAAKY
Lie 3aBJjaHHs PO3YMHSAETHCS B MPUNMCax 3acafy 3aKOHHOCTI. TaKi Al MatTb BUHMKATY I3
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HasiBHWUX MOBHOBAXEHb | MepebyBaT B afeKBaTHOMY CMIBBIAHOLIEHHI 3 KOHKPETHWUM
npoLecyanbHUM 3aBaHHAM, SKe BUHUKAE B MEBHWA MOMEHT JOCYA0BOr0 PO3CAifyBaHHs
| CyA0BOr0 PO3rnsay KPUMIHANbHOTO NPOBaKEHHs. Take afekBaTHE CMiBBIJHOLIEHHS
NPUBOANTbL A0 NPUHLMMY NPONOPLIAHOCTI.

HanexHa npaBoBa npoLielypa Mae 3aCTOCYBaHHS AK Mif Yac CyA0BOro posrnsy, Tak
| Ha CTaAil 40CYA0BOrO Po3CcniayBaHHs. HeaoTpuMaHHS HaneXHoI NpaBOBOI MpoLeaypu
TACHE 3@ COOOK MOPYLIEHHS TapaHTOBAaHOr0 KOXHOMY CT. 6 KoHBeHLii npaBa
Ha CnpaBeaJSIMBuWiA CyL.

Y yactuHi 5 cT. 36 KIK 3a3Ha4yeHO HaCTymHy CUCTEMY €eNeMEHTIB MNpOoLesypw:
a) HanexHuit cyb exT (FeHepanbHWA NPOKYPOP, KEPIBHUK 06MACHOI NPOKypaTypu, X NepLLi
3aCTYMHUKM Ta 3aCTYMHWKK), 6) OLliHKa AOCYAOBOr0 PO3CAiayBaHHS fK HeedeKTUBHOIO;
B) BiJOGPaXeHHs Takol OLiHKK Y BiAMOBIAHOMY MPOLIECYanbHOMY pillleHHi — MOCTaHOBI;
) BMOTUBOBAHICTb TaKOl NOCTAHOBM.

Cnig 3ayBaxuty, wo KK He nepeabayae BUMOMM AOTPUMAHHS NPaBWi MiACAILHOCTI
npu BHeceHHi BigomocTen go EPAP. CtatTa 214 KK He MICTUTb BUMOrM NPO A0TPUMAHHS
Npu BHECEHHI BigomocTeir Ao EPLP npaBwun MiACAIAHOCTI | BKA3IBKM Ha MOXIMUBICTb
He BHOCWTM BIAOMOCTI, IKLLIO KPUMIHa/bHE NPaBOMNOPYLIEHHS He NIACIAHE OpraHy.

3akoHOAaBeLb, PO3NOALMBLLIN KPUMIHANbHI NPaBOMOPYLIEHHS B MeXax MiACIgHOCTI
PI3HMX OpraHiB A0CYA0BOr0 PO3CAiAyBaHHs, BUXOAMB i3 Npe3yMnLii, WO caMe Liei opraH
3AaTHWIA 3AIACHATM HAaneXHe A0CY0Be PO3CAiAYBaHHS KPUMIHANbHMX NPOBaAKEHD LIOAO0
3a3HAYEHOr0 Mepeniky  KpUMIHaNbHMX MPaBOMOPYLWIEHb: Yy  CUAY  XapaKTepucTuK
KPUMIHANbHOrO NPaBOMOPYLLUEHHS, OPraHi3aLinHAX MOXIMBOCTEN OpraHy, 3BKYaiB, NOTPed
y Cneujianisauii Towo. 3aKOHOM Pe3tOMYETbCS, WO [JOCYA0BE PO3CMiAYyBaHHA Mae
3AICHIOBATUCA I3 JOTPUMAHHAM NpaBW MIACAIAHOCTI. AKe cTpaTeriyHa MeTa IHCTUTYTY
NIACNIAHOCTI MONArae B 3abe3neyeHH npaBa 0COOM Ha 0O EKTUBHE N HeynepemKeHe
PO3CMIAYBaHHS, | IK PE3yNbTaT — rapaHTyBaHHs nepeabdadeHoro KoHBeHLIE npaBa 0cotu
Ha CnpaBeasinBNiA CyA.

Mpy OUIHLI eQeKTUBHOCTI AOCYAOBOr0 PO3CAIAYBAHHSA CNiJ BUXOAWUTM 3 TOrO, LIO
eeKTVUBHICTb A0CYI0BOrO PO3CAIAyBaHHA € CRIBBIAHOWIEHHAM MPOLECYaNbHUX i,
NpoLecyanbHUX pillleHb, Peani3oBaHWX YYyaCHWKaMK KPUMIHANBHOrO MPOBAMKEHHS,
a TakoX Tx pe3ynbTaTiB i3 nonoxeHHsamu KIMK, 1o B13HaYatoTb NiACTaBM, YMOBW | MOPSOK
IX NPOBEAEHHS! YN NPUAHATTS, 3 ypaxyBaHHAM ONTUMaNbHUX 3aTpaT Yacy Ta 3yCusb Ha Lie.

[Ina KoHcTaTaL il HeeeKTMBHOCTI AOCYA0BOrO PO3C/iAyBaHHS NOro OLjiHKa HeobXxiaHa
ANS TOrO, W06 NPUIHATY PilLieHHS NP0 AOPYYEHHS 3AIACHEHHS [OCYA0BOr0 PO3CAiAyBaHHS
6YAb-IKOr0 KPpUMiHaNbHOrO NPaBOMOPYLLUEHHS! IHLIOMY OpraHy JOCYA0BOr0 PO3CAiAyBaHHS,
y TOMY YUCIIi CAiAYOMY NIAPO3LiY BALLOIO PIBHA B MeXax OfJHOTO OpraHy.

HasBHICTb BIAMOBIAHWX BILOMOCTEN, AKi CTOCYHOTbCA KOHKPETHOrO KpPUMIHANBHOIO
NPOBAMKEHHS, LWIOAO 1Oro Hee(eKTUBHOCTI BIANOBIAHAM NPOKYPOPOM MOXe 6yTH
BCTaHOBMEHa Ha 6yab-AKiil CTadil AOCYA0BOr0 PO3CAIAYBaHHSA, B TOMY YUCHI | Ha MOro
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noyatky, Ta 6yTv nifcTaBamu AN NPUAHATTA PILLEHHS B NOPAAKY Ta BIANOBIAHO A0 BUMOT
4. 5 cT1. 36 KIK.

HapaHHs npaB, NoKNageHHs 0608 A3KIB Ta BU3HAYEHHS 06CATY BiAMNOBIAaNbHOCTI 3a
CBOEKD HOPUAMYHOK MPUPOAOKD MOTpebye MMCbMOBOI (OPMM  3apadn  YHUKHEHHS
Cy0 eKTMBISMY Ta 3abe3mneyeHHst NpaBOBOI BM3HAYEHOCTI. Y KOXHOMY KOHKpPETHOMY
BUMaAKy HasiBHICTb Takux MIACTaB Mae 6yTM 06I'pYHTOBaHa Y BIAMOBIAHIA NOCTAHOBI
NpoKypopa, amxe 3MiHa nepeabdayeHol 3aKOHOM MIACMIAHOCTI, SK BWAAETbCS, Mae
posrNsfaTMCH AK eKcTpaopAMHapHa Npoueaypa MOPIBHAHO 13 3arasbHiM NOPSAKOM
BW3HAYEHHS MIACMIAHOCTI, 3a AKMM  BWPIWEHHS LUbOrO MWUTAHHA € MNpeaMeToM
3aKOHO/]aBYOr0 PEry/OBaHHS, a He NpeaMeTOM ANCKpeL|.

BianoBigHa nocTaHoBa I'eHepanbHOr0 NPOKYpopa, KEePIBHMKA 06/1aCHOI MPOKYPaTypw,
IX Mepwux 3acTyMHWKIB Ta 3aCTYMHWKIB NPO [OPYYEHHS 3AINCHEHHA AO0CYA0BOMO
PO3CMIAYBaHHS  KPUMIHANBHOTO — MPABOMOPYLIEHHS  IHLWIOMY — OpraHy  A0CY[O0BOro
pO3CniayBaHHA Mae BiAnoBigaTv BumMoram cT. 110 KITK, y Tomy uncni 6yTn BMOTMBOBAHOH,
Ha[laBaTK 06I'PYHTOBAHE NOACHEHHS LWOAO PaKTUYHUX Ta FOPUAUYHMX NIACTAB NPUAHATOrO
PILLEHHS.

Y [aHOMy KpWUMIHafIbHOMY MPOBAKEHHI MOCTAHOBA MPO BW3HAYEHHSA MIACAIAHOCTI
B MaTepianax BICYTHSA Ta He byna NpeAMETOM [OCIIIKEHHS CYAIB NepLIol Ta aneNsuinHol
IHCTaHLIA. ANensauinHmuiz cyf He nepeBIpuB AOTPUMAHHS HaNeXHOI NPaBoBOI NpoLeaypu
peanisaLii NPOKYpOpOM NOBHOBaXeHb, nepeabadeHux 4. 5 cT. 36 KIK.

BucHOBOK: 3a 3micToM u. 5 cT. 36, cTaten 86, 87, 110, 214, 216 KITK BU3Ha4YaETbCH
HafleXkHa NpaBoBa npoueaypa peanisauii  [eHepanbHAM  NPOKYPOPOM, KEPIBHUKOM
06MacHOI NPoKypaTypu, X MEPLMMM 3aCTYMHWKAMM Ta 3aCTyMHUKaMU MOBHOBAXEHD,
nepenbadeHnx 4. 5 c1. 36 KK, gka MICTUTb Taki eneMeHTW: a) HanexHuir cyb'ekT
(TeHepanbHWA NPOKYPOP, KEPIBHMK 06MACHOI MPOKypaTypy, 1X Meplli 3acTynHWUKK Ta
3aCTYMHUKM); 6) OLiHKa JOCY0BOrO PO3CAiayBaHHS K HeeMEKTUBHOIO; B) BiJOOPaXXEHHS]
Takol OLIHKM Y BiANOBIAHOMY MPOLECYanbHOMY pillleHHi — MOCTaHOBI; ) BMOTUBOBAHICTb
TaKol NOCTaHOBMW.

060B'A3KOBOK MepeayMOBOKD peanidalil eHepanbHUM MPOKYPOPOM, KepiBHUKOM
06M1acHOI NPOKypaTypy, X NEepLMMK 3aCTYMHWKAMK Ta 3aCTYMHUKaMK MOBHOBAXEHD,
nepenbayeHnx u. 5 cT. 36 KIK, € oLiHKa 10CYA0BOr0 pO3ChifyBaHHS OpraHoM [0CYA0BOr0
pO3CiyBaHHA, BCTaHOBMEHUM CT. 216 KIK, K Hee(heKTUBHOrO Ta BiJOOPAXEHHS TaKol
OLIIHKM Y MOCTAHOBI 3 HAaBEEHHAM BIAMNOBIAHOTO MOTUBYBAHHS.

HasBHICTb BIAMOBIAHWX BILOMOCTEN, AKi CTOCYHOTbCA KOHKPETHOrO KpPUMIHANbHOIO
NPOBA[XKEHHS, LWOAO MO0 HEeMEeKTUBHOCTI BIAMOBIAHAM MPOKYPOPOM MOXe 6yTH
BCTAHOBJ/IEHO Ha 6y[b-IKOMY €eTani [A0CY0BOro PO3CiAyBaHHs, B TOMY YNCAI | Ha 1Oro
noyatky, Ta 6yTi NigCTaBaMy ANS NPUNHATTA PILLEHHS B MOPSAKY | BIANOBIAHO [0 BUMOT
4.5 cT. 36 KIK.
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Y KOXHOMY KOHKPETHOMY BUNAfKy HasBHICTb TakKuX NiACTaB Mae 6yTH 06rpyHTOBaHa
y BIAMNOBIAHOMY MpOLECYaNbHOMY pilleHHI — MOCTaHOBI [eHepanbHOrO MPOKYpopa,
KepiBHMKA 06/1aCHOI MPOKYpaTypu, TX NepPLUMX 3aCTYMHUKIB Ta 3aCTYMHUKIB NPO A0OPYYEHHS
3AIACHEHHS 4OCYA0BOr0 PO3CAIAYBaHHS KPUMIHANbHOrO NPaBOMOPYLLIEHHS IHLIOMY OpraHy
A0CYA0BOr0 Po3CNiAyBaHHS, gka Mae Bignosigatn sumoram cT. 110 KK, y ToMy yuchi
6yTM BMOTWMBOBAHOK, HaJaBaTh OOIPYHTOBAHE MOSACHEHHA WOAO (aKTUYHMX Ta
OPUANYHMX MIACTAB NPUAHATONO PILLEHHS.

[locTaHOBa NPO AOPYYEHHs A0CYA0BOr0 PO3CAIAyBaHHS IHLLIOMY OpraHy 40CY40BOr0
PO3CNiAYBaHHS, ii 06I'PYHTYBaHHA Ta BMOTVBYBAHHS Mae OyTy NPeaMeTOM A0CHIAKEHHS
CYZly B KOXHOMY KPUMIHA/IbHOMY MPOBa[KEHHI, iKa 3[IACHIOETLCSA 3 YpaxyBaHHAM MOro
KOHKPETHMX 06CTaBMH. PesynbTaTi Takoro [AOCHIMKEHHS YTBOPKOKTH MiACTaBM Ans
nofanblOl OUIHKK OTPUMaHUX Y pesynbTaTi NPOBEAEHOr0 [OCYA0BOr0 PO3ChifyBaHHS
[0Ka3IB 3 TOYKM 30pYy JOMYCTUMOCTI.

Y pasi gopyyeHHst ['eHepanbHUM NPOKYPOPOM, KEPIBHKOM 06/1aCHOI MPOKYPaTypM, iX
NepLMMn  3aCTyNMHUKaMK Ta  3aCTYMHWUKaMKM 3AIMCHEHHS [OCYA0BOIO PO3CHiAYBaHHS
KPUMIHANIbHOTO  NPaBOMOPYLLUEHHS  [HLLOMY OpraHy [0CY[0OBOr0 PO3CIiAyBaHHA 6e3
BCTAHOBJ/IEHHA  HEEe(MEKTMBHOCTI  [JOCYA0OBOr0  PO3C/IAYBaHHA OpPraHoMm  A0CYA0BOro
PO3CAIAYBaHHS, BU3Ha4YeHUM CT. 216 KK, 3a3HayeHI yNnoBHOBaXEHI 0CO6M AIATUMYTb N03a
MEXaMM CBOIX NMOBHOBAXEHb. Y TakOMY BUMafKy MaTUME MICLe HeJOTPUMAHHS HaNeXHO!
NpaBOBOI NpoLeaypyn 3acTocyBaHHS Y. 5 ¢T. 36 KIK Ta nopyleHHs Bumor cTaten 214, 216
KTIK.

Hacnifgkom HelOTPUMaHHS HanexHol NpaBoBOI NPOLieaypy SK CKaf0BOro eNemMeHTy
NPUHLMNY BEPXOBEHCTBA MpaBa € BW3HaHHA [0KasiB, OfepXaHuX Yy X0l A0CYA0BOro
PO3CMIAYBaHHA HEJOMyCTUMWUMKM Ha MIACTaBI CT. 86, . 2 4. 3 cT. 87 KIIK aK TaKux, o
3i6paHi  (OTpUMaHI)  HeynmoBHOBaXeHMMW  0cob6amu  (OpraHoMm) Yy KOHKPETHOMY
KPUMIHaNbHOMY NPOBaXXEHHI, 3 MOPYLLIEHHAM YCTAHOBJIEHOrO 3aKOHOM MOPSA.KY.

Heranbriwe 3 tekctom raoctaHosu Of1 Bl 24.05.2021 y crpasi N° 640/5023/19 (rpoBagxerHs
Ne 57-29] 7kmo20) MOXHE O3HANOMUTUCS 38 T0CHIAHHAM

2.2. CypnoBi piLieHHs

2.2.1. 3a HasBHOCTI NiACTaB Cyf anensyiHoi IHCTaHLii Mae npouecyanbHi NOBHOBAXXEHHS
NOCTAHOBUTM YyXBanW, AIKIi HE BUPIWYKOTb CMpaBW MO CYTi, OAHAK 3BEPTalOTb YyBary
YNOBHOBAXEHMX OpraHiB Ha BCTAHOBMEHI Y KPUMIHANbHOMY MPOBafXeHHI (aKTu
MOPYLUEHHS 3aKOHY, L0 NOTPE6YIOTb HANEXHOro pearyBaHHs

Mo3uuis cyay anensuiMHOl IHCTaHLIA: 3a YXBanoK anenswuitHoro cyay AoBefeHo A0
BIfJOMa rONOBM Ta KepiBHMKA anapaTy MICLEBOro CyAay NpO MOPYLIEHHS BUMOT 3aKOHY
cynaeto OCOBA_T | npauiBHMKaMK anapaty BKa3aHOro cyay nig 4ac posrnsgy
KPMMIHANbHOMO NPOBamXeHHs 3a 06BMHYBaYeHHsIM OCOBA_2 y BUMHEHHI KPUMIHANBHOIO
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NpaBoMoOpYyLIeHHs, nepeadadeHoro 4. 2 cT. 121 KK, 3 MeTO HefonyLleHHs Taknx
nopyLLEeHb Y ManbyTHbOMY Ta BXUTTS 3 LIbOr0 NPUBOAY BIAMOBIAHMX 3axofiB. KpiM LbOro,
[0BeAeHo A0 BigoMa BPI npo BkasaHi mopylleHHs BUMOr 3akoHy cyaaeto OCOBA_T
3METOK BUPILEHHA MWTaHHA NP0  MPUTATHEHHS 1i 40 BCTAHOB/EHOI 3aKOHOM
BIAMNOBIAANbHOCTI.

MiacTaBu po3rnsiay KpUMiHanbHOro npoBamxeHHs Of1: HeoOXigHICTb BIACTYNWUTY BIf
BWUCHOBKY LLIOA0 3aCTOCYBaHHS HOPMW MpaBa B NOAIGHWX NPaBOBIAHOCKHAX, BUKAAEHOMO
B paHille yxBaneHux piweHHsX BC WO[0 MOXAMBOCTI NMOCTAHOB/IEHHS CyAaMu yxBaf,
NogibHMX [0 OKPEMMX YyXBan, WO 6ynu nepeabadeHi cr. 23-2 KMK 1960 p., €Ki
He BUPILLYIOTb CMpaBW MO CYTI, OAHAK 3BEPTaOTb yBary YMOBHOBAXEHWX OPraHiB Ha
BCTAHOB/EHI Y ChpaBi (hakTy MOpYLIEHHS 3aKOHY | BWMarardTb BXWUTTS BIAMNOBIAHNX
3ax0/iB.

Mo3uuis OfT: yxBany anenswitHoro cyay 3annilieHo 6e3 3MiHw.

06r'pyHTyBaHHSt no3uuii OM:  npu po3rnsaal Konerieto cyaaiB anensduinHoro cyay
[@aHOr0 KPUMIHAMIbHOTO NPOBAIKEHHS B0 BCTAHOBAEHO, L0 06BUHYyBaYeHOMYy OCOBA_2
BPYYEHO [1Ba BUPOKM MicLieBoro cyay Bia 05.04.19 ta 08.04.2019, aki NpownTI, CKPINJIeH
MOKPOK MNeyaTKow MicueBoro cygy Ta nignucom cyaal OCOBA_T. pu LbOMY BOHK
CTOCYIOTbCS OfHMX | TUX XKe (PaKTUYHMX 06CTaBMH KPUMIHAMIbHOTO MPOBaKEHHS, OfHAK
€ NPOTUNEXHUMM 3a 3MICTOM Ta NPaBOBUMM HACITIAKAMK.

30Kpema, 3a BMpokoM MicleBoro cyay Big 05.04.2019 OCOBA_2 BU3HaHUK
BUHYBATUM Yy CrpuynHeHHi notepninoMy OCOBA_4 npu nepeBuLLEeHHI MeX HeobXiaHO!
OBOPOHM TINECHWX YLIKOAKEHb, WO NOTATHYM CMePTb OCTaHHbOrO, Ta 3aCyKEeHW 3a
cT. 124 KK 10 nokapaHHs y BUJji 0OMeXeHHS BOAI 31 3BIIbHEHHAM Ha NiacTasi ¢T. 75 KK Bif
BIIOYBAHHS MOKapaHHA 3 BUMPOOYBAHHAM, 13 BCTAHOBMIEHHSIM  ICMIUTOBOrO  CTPOKY
TPUBANICTIO 2 POKK Ta psfy BUMOr [0 Oro noBefiHkKU. BkasaHun Bupok Big 05.04.2019
BpyyeHun 06BuHyBadeHoMy OCOBA_2 Ta 3HaxoguTbCs B MaTepianax MOro 0CO60BOI
cnpasw.

Y TOM e yac y maTepianax KpUMIHaIbHOrO NPOBaAXEHHS HasBHUI BMPOK MICLIEBOTO
cyay Big 08.08.2019, akum OCOBA_2 BM3HAHO BMHYBATUM Y CMPWUYMHEHHI NOTEPMNINOMY
OCOBA_4 TinecHMX YLIKOAXKEHD, L0 NOTATHYAN CMEPTb OCTaHHLOrO, Ta 3aCyKEHO 3a Y. 2
cT. 121 KK i3 3acTocyBaHHAM cT. 69 KK 10 nokapaHHs y Bufi N036aBneHHs BOMI Ha CTPOK
1 pik 6 MicsiLIB.

TaKoX CyI0M anensuinHol IHCTaHLI BCTAHOBSEHO, WO 3 MaTepianiB KpUMIHANbHOMO
NPOBAXKEHHS, 30KPEMa XYPHaIB CYA0BOro 3aCifaHHA Ta TEXHIYHMX 3aCO06IB (IKCYBaHHS
KPUMIHANbHOrO NPOBaAXEHHS, YacTuHa akux (13 cyoBMX 3acifjaHb) BiACYTHI, HEMOXINBO
3PO6UTU XOHOIrO BUCHOBKY, AIKi X (DaKTUYHI 06CTaBUHY CNIPaBM ByN BCTAHOBIEHI.

Binblie TOro, fK BCTAHOBMEHO B MNPOLECI anensuinHoro posrnagy, 3 6epesHs
2019 p. y4acTb y LbOMY KpUMIHANbHOMY NPOBAKEHHI K CeKpeTapsi CY[0BOr0 3aciaHHs
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6pana OCOBA_b, BOHa X 3a3HayeHa cekpeTapeM Cy0BOro 3acifaHHs y BUPOKY MICLIEBOrO
cyay Big 08.04.2019.

OaHak y >KypHani cygoBoro 3acigaHHa Big 05.04.2019 sk cekpeTap CyA0BOro
3acifaHHs 3anncada OCOBA_6, gKka yyacTi y Bka3aHOMY Cy0BOMY 3aCifaHHi He bpana, ane
3a3HayeHa y BMpoKy Micuesoro cyay Big 05.04.2019.

3 ypaxyBaHHAM BUKNAAEHOrO anefsiLiiHuin ¢y AIALOB BUCHOBKY, LLO NP PO3rasf|
KPUMIHANbHOTO MPOBAMKEHHS B MOPAAKY anensuinHol npoueaypu 6ynum BCTaHOBAEHI
YACNEHHI  MOPYLWIEHHS  BMMOr  KPUMIHAfIbHOTO  MPOLECYasbHOrO  3aKOHO[ABCTBA
ronoBytoyod y npoamkeHHi — cyageto OCOBA_1 Ta BKpait HM3bKOMPOQECIAHI Ai
npaLiBHWKIB anapaTy MICLEBOr0 Cyfy, NpsiMe ITHOPYBaHHS OCTaHHIMW CBOIX MOCAJO0BMX
060B'A3KIB | BUMOT 3aKOHY, IKI TOTPE6YHOTh BIAMNOBIAHOMO PEAryBaHHS.

3rigHo 3 npunucamu cT. 106 3akoHy «[1po cyaoycTpii | cTaTyc CyaaiB» YyMUCHE abo
BHACNIAOK rpyboi HembanocTl AOMYLIEHHS CyAadeto, SIKMA 6paB y4aCTb B yXBaNleHHI
CYA0BOrO PiLUEHHS!, MOPYLUEHHS MpaB NKAMHM | OCHOBOMOMIOXHMX CBOBOA ab0 IHLe rpybe
MOPYLUEHHST 3aKOHY, WO MPU3BEN0 A0 ICTOTHWX HEeraTMBHMX HACMIAKIB, MOXe 6yTu
NIZICTaBOK ANCLMNIIHAPHOI BIANOBIAANBHOCTI CYAAI.

Konerig cygais Of1 BBaxae, WO Cyf anensduidHol IHCTaHUil MaB MNpoLecyasibHi
MOBHOBAXEHHS 1191 MOCTAHOBEHHSA OCKapXXyBaHOI yxBanu, Ta 0BrpyHTOBAHO MOBIAOMMB
BPIT npo BCTaHOBAEHI HWM OOCTaBWHW, SIKI MOXYTb CRyryBaT MiACTaBO ANS
NPUTATHEHHS CYAAl 10 ANCUMNAIHAPHOI BIANOBIAANBHOCTI.

BignogigHe pilleHHs anensuinHoro cyay AOCTaTHbO BMOTMBOBaHE 1 I'PYHTYETbCS
Ha [aHuX, 9Ki 6y NpeaMeToM NepeBIpKK Cyay anensauinHol IHCTaHLI.

[epeBipKa BWKNaeHWX B yXBanl anensuitHoro cymy (akTiB MOpYLIEHHS BUMOT
KPUMIHANbHOIO MPOLIECYaNibHOTO 3aKOHOAABCTBA Ta BUPILLEHHS MUTAHHS MNPO BIAKPUTTS
abo BIAMOBY Yy BIAKPUTTI AUCLMNAIHAPHOI CMPaBM CTOCOBHO CyAAl BIANOBIAHO AO BUMOT
cT. 108 3akoHy «[1po cyaoyCTpint i cTaTyc CyaaiB» HanexuTb A0 NOBHOBaXeHb BPI, Tomy
nocunanHa cyaal OCOBA_T Ha AKT cnyx60Boro poscnigyBaHHs Big 14.11.2019
e 6e3niacTaBHUM.

BucHoBku: 3rigHo 3 mpunucamu ctaten 369, 418 KIK cya anenauinHoi IHCTaHL
3@ HasABHOCTI BIAMOBIAHMX NiACTAB Mae NPOLECyanbHi NOBHOBAXEHHS 19 NOCTAHOBEHHS
yXBan, fIKi He BUPILLYOTb CMpaBW N0 CYTi, 0[iHAK 3BEPTalOTh YBary YNOBHOBAXEHUX OPraHiB
Ha BCTaHOBJMIEHI Y KPUMIHANbHOMY MNPOBAMKEHHI (QAKTW MOPYLIEHHA 3aKOHY, K
NOTPEOYHOTb BXMTTS HANEXHIX 3aX0/IB pearyBaHHS.

JeranvHiwe 3 tekctom roctaHosn Of1 B 14.06.202] y crpasi N° 686/9636/18 (rpoBasxeHHs
NP §51-6276KkM019) MOXHA OIHANOMUTHCS 38 TOCHTIAHHAIM

2.2.2. Bpaxoytoun nonoxenHst crateit 420, 421 KIK, pilieHHs Npo npu3HayeHHs1 ocobi
NOKapaHHs, y TOMY YXACAI MEHLUI CYBOPOro, ane fike Nifnsrae peasbHOMY BifOyBaHHIO,
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3aMICTb MPU3HAYEHOro Cy0M NEPLLOI IHCTaHL|ii NOKapaHHS, Bif BiJoyBaHHSA AKOrO 1i 6yNo
3BiNbHEHO 3 BUNPOOYBAHHAM, CYJ] anensiLiIMHOI IHCTaHLIT yXBantoe y GopMi BUPOKY

Mosuuii cyaiB nepwoi Ta anensuinHoi IHCTaHLIK: 33 BMPOKOM MICLEBOro cyay
OCOBA_T sacymxeHo 3a 4. 1 cT. 185 KK g0 nokapaHHs y Buai No36aBieHHs BONI,
3BINIbHEHO BIf] BIAGYBAHHS NMOKApaHHS 3 BUNPOBYBaHHAM 3 ICTMTOBUM CTPOKOM Ha NiACTaBI
cT. 75 KK.

AnensauinHuiA cyf yXBanor 3MIHUB BMPOK MICLIEBOrO CYAY, MPU3HAUYMBLLN 3aCYIKEHIN
nokapaHHs 3a 4. 1 ¢T. 185 KKy Buai wrpady.

MiacTaBu po3rnsay KpUMiHanAbHOro npoBamKeHHs cyaoBoto nanatolo KKC: koneris
CYAAIB BBaXkana 3a HeobXiaHe BIACTYNUTK Bif BUCHOBKY LLOAO 3aCTOCYBaHHS HOPMU
npaBa B NOAIOHMX NPaBOBIAHOCKUHAX, BUKNAEHOr0 B paHillle yXBaseHiil NOCTaHOBI Koneril
cynniB lMepwoi cynool nanatm KKC BC Big 02.06.2020 y cnpasi N2 303/5271/17
(npoBamkeHHs N2 51-8830km18).

Mo3suuis cygosoi nanatu KKC: yxBany anensuinHoro cyfly CKacoBaHo Ta Npu3HayeHo
HOBWI PO3rNsa Y CyAl anensiLinHOl IHCTaHLT.

06r'pyHTYBaHHA noauuii cygosoi nanatn KKC: samicTb Npr3Ha4YeHoro cyaoM nepLuor
IHCTaHLII nokapaHHsa Yy BWAI N036aBneHHs BONi, Bif BIA6yBaHHS sikoro OCOBA_1 6yna
3BIflbHEHA 3 BUMPOOYBAHHAM, CyA anensuinHol IHCTaHLIl NPU3HAYMB MOKapaHHS Y BUf|
WTpady, SKNiA X04 | € MEHLL CYBOPUM BWAOM MOKApPaHHSAM, ane OCKIIbKM 3acyaKeHa He
MOXe ByTK 3BifIbHEHa BIf MOro BIAGYBaHHS Ha nigcTasi cT. 75 KK, TO 11 cTaHOBMLLE
(MaKTUYHO BYNO NOTipLLEHO.

Taka nosuuis B TMOBHIA  MIpI  Y3rofKyeTbCsd 3 MPaBOBAM  BUCHOBKOM,
BMUKNAfEHNM Y MOCTAHOBI oM BIA 03.02.2020 (cnpaBa N 309/2466/18,
npoBagxeHHs N¢ 51-2770kMo19), BIANOBIAHO [0 AKOrO 3 OrNsAY Ha MOMOXEHHSA CTaTel
420, 4271 KTTK pilleHHs Npo Npu3HaveHHs 0Co6i MOKapaHHS, Y TOMY YMCHI MEeHLL CYBOPOTO,
asne ake nignsarae peanbHoMy BifibyBaHHIO, 3aMICTb NPU3HAYEHOrO CY0M NEPLLOI IHCTaHLLT
NoKapaHHs, BiA BIAOYBaHHA AKOro 1i 6yn0 3BINbHEHO 3 BUMPOBYBAHHSAM, YXBAMOETHCS
CYI0M anensuinHol IHCTaHLIy OpPMI BUPOKY.

Ha nigcTaBl HaBeJeHOro CyAoOBa Nanata He Bbadyae NiAcTaB Ans BIACTYMY Bif
BWCHOBKY LLIOA0 3aCTOCYBaHHS HOPMW MpaBa B MOAIGHNX NPaBOBIAHOCWHAX, BUKNIAEHOMO
B nocTaHoBi Konerii cyaaiB lMepwoi cynoBoi nanatn KKC Big 02.06.2020 vy cnpasi
N2 303/5271/17 (npoBamxkeHHs N2 51-8830km18).

JleranbHile 3 rekctom noctaHosu [lepiwoi cygoBoi nanamm KKC Big 31.06.2021 y cripasi N° 756/12511/17
(MPOBAIKEHHS Ne 571-880kmn20) MOXHA O3HANOMUTUCS 3a 10CNTIAHHAM
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2.3. AnensiLinHe OCKapXeHHs

2.3.1. YxBanu cniguMx cyaaiB 3a pesynbTaTamu po3rnsay CKapr Ha 6e3fisfibHICTb
CNiJ4oro, MPOKYpopa, fika MONrae y HEBHECEHHI BIAOMOCTEH NpO KPUMiHabHe
npaBonopyleHHs a0 EPJP, wo noctaHoBneHi nicns 17.06.2020 (pata yxBaneHHs
KoHcTuTyuinHum Cynom Ykpaitu pilleHHst Npo BM3HAHHA TakWMK, WO HE BiAMOBIAAKOTb
KoHcTuTyuii YkpaiHu (e HEKOHCTUTYLiHUMYM), nonoxeHb Y. 3 cT. 307 KMK (PiweHHs
KoHcTuTyuiHoro Cyay Ykpainm Big 17.06.2020 N 4-p(11)/2020), niansraloTb 0CKapXeHHIO
B anensujiitHomy nopsiaxy.

Akwo Taka yxBana cnigyoro cyani nocraHoBsieHa Ao 17.06.2020 i Ha yac yXBasieHHS
PiweHHs KoHcTuTyuiiiHoro Cyay Ykpainu Big 17.06.2020 Ne 4-p(11)/2020 we He 3aKiHuMBCS
CTPOK anensuitHoro OCKapXXeHHs OCOO0I YXBanu CHIigYoro cyaai 3a pesynbTaTamu
po3rnsiAy CKapru Ha 6e3fisfbHICTb CRigyoro, MPoKypopa, fAKka MONsArae Y HEBHECEHHI
BiJOMOCTEN PO KpUMiHabHe npaBonopyLueHHs Ao EPIP, BcTaHoBNeHMA Yy N. 3 4.2 Ta u. 3
cT. 395 KIIK, To Taka ocoba Mae NpaBO OCKapXWTW BKasaHy yxBasly C/igyoro cyaai
B anensiLinHoMy nopsiaKy

MigcTaBn posrnagy KpuMiHanbHoro npoBampkeHHs Ol HeoOXiAHICTb BIACTYNUTYH
BIfl BACHOBKIB MPO 3aCTOCYBaHHA HOPM KPUMIHAbHOTO MPOLIECYaNlbHOTO  3aKOHY
B NOAIOHMX NPaBOBIAHOCMHAX, BUKNAAEHNX BIAMNOBIAHO B nocTaHoBax BC Big 28.10.2020
(cnpaBa N? 133/136/20, npoamkeHHs N° 51-3975km20) Ta Big 01.10.2020 (cnpaBa
N2 454/2083/13-k, npoBagkeHHs N° 51-6914 ck18).

[peaMeT nepernsy: NUTaHHA OCKaPXXEHHS B anensiLinHoMy NOpsAKY yXxBan CRig4yoro
CYAAl 3a pesynbTaTamu PO3rAsAy CKapri Ha 6e3fifanbHICTb CRIJYOro, MpoKypopa, fka
nonsrae y HEBHECEHHI BIJOMOCTEA NpO KpUMiHanbHe NpaBonopylieHHs no EP/P,
BiAnoBigHO A0 piweHHs KCY N° 4-p(11)/2020 y cnpaBi 3a KOHCTUTYLIMHOK CKaproto
OCOBA_2 wofo BigNOBIAHOCTI KOHCTUTYLT (KOHCTUTYLINHOCTI) OKPEMMUX MOMOXKEHb Y. 3
1. 307, 4. 3 cT. 309 KK, yxBaneHe 17.06.2020.

06rpyHTyBaHHA nosuuii OlN: BpaxoByrouM MONOXEHHS YacTuH 1, 3 ¢T. 9 KK |
cT. 151-2, 152 KoHcTuTyUil, yxBaneHHs pieHHs KCY, 9KUM 3aKOHW, IHLLI aKTh abo iX OKpeMmi
NONOXEHHST BU3HAKOTbCA HEKOHCTUTYLINHAMK, € OPUANYHUM (DAKTOM, SKUA CRyrye
NIICTABOO ANS BWHWKHEHHS, 3MIHW ab0 MPUMUHEHHS KPUMIHANbHO-MPOLIECYaNIbHOMO
NPaBOBIAHOLLEHHS.

17.06.2020 KCY yxanuB PiweHHs N° 4-p(11)/2020, BiaNOBIAHO A0 SIKOTO BK3HAHO
TakUMU, L0 He BiaNoBiaarTh KOHCTUTYLT (€ HEKOHCTUTYLIAHAMM), NONOXEHHS Y. 3 ¢T. 307
KIMK woa0 3a60poHM OCKapXKeHHst yXBanu CRiAYoro Cyaai 3a pesynbTaTamu posrnsmy
CKapru Ha 6e3aianbHICTb C/IAY0ro, NPOKYPOpPa, AKa Nossrae y HEBHECEHHI BIAOMOCTEN Npo
KpUMIHaNbHe npaBonopylieHHss Ao EPIP nicns oTpuMaHHA 3asBuW, MOBIAOMIIEHHS
Npo KPUMIHaNbHe NPaBOMOPYLIEHHS. TO6TO BKasaHe MNONOXKeHHs 4.3 cT.307 KIIK
BTPATWIIO YMHHICTb 3 AHA yxBanieHHst KCY 1boro PileHHs.
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I3 maTepianiB NpoBafXeHHs 3a KacauinHoto ckaprowo OCOBA_1 B6avaeTbcs,
LLIO YXBaNOK CAIAYOro cyaai MICLIEBOrO CyAy BIAMOBIEHO B 3afi0BOJIEHHI OTO CKapri Ha
6e31iANbHICTb CMIAYOro Ta HavanbHWKa CB Biaainy NoAiuil Woao HEBHECEHHS BIAOMOCTEN
Npo KpWUMiHanbHe npaBonopyweHHs [0 EP[IP, 3060B'A3aHHS BHECTW BIAOMOCTI Mpo
KpUMIiHanbHe NpaBonopyLieHHs 1o EPMP. He noromxytouncs I3 yXBanoto Cigyoro cyaa,
OCOBA_1 noaaB anenauiiiHy cKapry, B AKiid MPOCKMB ii CKacyBaTW Ta MOCTAHOBUTW HOBY
yXBaJy Npo 3aJJ0BOSIEHHSI BUMOT CKapryt.

To6TO nepen anensduinHKUM CyaOM CTaBMAOCA MUTAHHS NPO MEPEBIPKY YXBanw
CNIJYOro cyanl, ika 6yna noctaHoBAeHa A0 yxBaneHHs KCY 3a3HaueHoro Buile PileHHs |
BIANOBIAHO [0 peaakuii y. 3 ¢1. 307 KK, 1o Aisina Ha MOMEHT NOCTaHOB/IEHHS BIAMNOBIAHOI
YXBanu, He Nignarana OCKap)XeHHIo B anensauinHoMy NOpsiAKY.

Ha gymky Ofl, ans BUPILUEHHS NMUTaHHA NPO HAABHICTb Y MEBHOI 0COOK B KOXHOMY
KOHKPETHOMY BUMNaAKy MNpaBa anefsuitHoro OCKapXeHHs YXBanu CRIgYoro cyanl 3a
pesynbTaTaMi PO3rNaay CKapru Ha 6e3[inbHICTb CAIAYOro, NPOKypopa, fka nonsrae
Y HEBHECEHHI BIAOMOCTEN NPO KpUMiHaNbHe npaBonopyLieHHs 1o EPLIP nicns oTprMaHHS
3as1B1, MOBIJOMJIEHHSI NP0 KPUMIHaSIbHE MPaBOMOPYLLUEHHs, Ha niacTasi PiweHHs KCY
N® 4-p(11)/2020 BM3HaYaNbHUMM € MEXI CTPOKY anensiLinHOro OCKapXKeHHS Takol yXBasw.
To6TO Y LibOMY BMMafKy CAif 3'ACyBaTW, YM MpUNafatoTb MeXi CTPOKY anefsilitHoro
OCKapXXEHHSI Takol yXBaiM Ha 4ac YXBaNeHHS Ta HabpaHHA YWHHOCTI 3a3HAYeHUM
PiteHHaM KCY, 4 CTPOK anensuiiHoro 0CKapXeHHsS 3aKIHYYETbCS LI 10 AHS YXBaNEHHS
PiweHHs KCY.

Ak BbavaeTbea 13 MaTepianis npoBamxerHs, 02.07.2020, TO6TO N03a MeXaMi CTPOKY
anenauiiHOro OCKapXeHHs, 0c06a, nocunatouncb Ha PiweHHa KCY Big 17.06.2020
N2 4-p(11)/2020, nopana anenauiiHy ckapry Ha yxBajy CRifyoro cyafi MICLEBOro cyay,
B fIKIA Npocuia MOHOBWTW CTPOK HAa OCKAPXEHHS YXBanu K TakuM, WO MPOMYLIEHWH
3 MOBAXHUX MPUYMH, Ta CKacyBaTW yxBany CMIAY0ro Cyaal MICLEBOrO Cyay.

BpaxoByroun HaBeAeHe BULLE, anefisiLinHWiA Cy A AIALWOB NPaBUABHOrO BUCHOBKY, LIO Y
BIIKPUTTI MPOBafKeHHsa 3a anensuinHoo ckaproto OCOBA_T Ha yxBany cnigyoro cyagl
MICLIEBOrO CYyAly CIif BIAMOBUTY.

BMCHOBOK: OCKapXeHHIO B anensuiiHoMy MOPsSAKY NiANAratoTb yxBanu ChIAYOro
CYAAl 3a pesynbTaTamn po3rnaay CKapru Ha 6e3AiffbHICTb CRIJYOro, MPOKypopa, SKa
noNisirae y HeBHECEHHI BIOMOCTEN MPO KpWUMIHANbHE NpaBonopylleHHs fo EPP, sk
NOCTAHOBNEHI MICNA BU3HAHHA HEKOHCTUTYLIMHUMK NONoXeHb Y. 3 ¢T. 307 KIK, T06TO
317.06.2020.

AKLI0 Taka yxBafia cnigyoro cyaai noctaHoBneHa fo 17.06.2020 | Ha Yac yXBaneHHs
Piwennsa [pyroro ceHaty KCY Big 17.06.2020 N2 4-p(11)/2020 Ta HabpaHHS HUM YMHHOCTI
Lle He 3aKIHYMBCA BCTAHOBAEHWMA y M. 3 4. 2 Ta 4. 3 cT. 395 KIIK cTpok anensuiitHoro
OCKapXXeHHS NEBHOK 0COBOK YXBanW CAIJYOro CyAAl 3a pesynbTaTaMu po3rnisifly CKapru
Ha 6e30iSNbHICTb CRIAYOro, MPOKYpPOpa, SiKa MOAArae y HEBHECEHHI BIAOMOCTEN Mpo
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KpUMIiHanbHe npa.onopyLueHHs ao EPMP, To B Takoi 0CO6M BUHMKAE NPaBO anensuiiHoro
OCKap)XeHHS BKa3aHOI yXxBanu CAigyvoro cyaal.

HeranbHiwe 3 tekctom roctaHou Of1 B 15022021 y crpasi N° 133/3337/19 (npoBagxeHHs
N® 57-453km020) MOXHE O3HAHOMUTHCS 38 10CHTIAHHIM

2.3.2. Tino3ptoBaHuiA, 06BMHYBAYeHUI, 3aCyPKEHUI He MatoTb NpaBa BIAMOBWUTUCS Bif
anenAaLiMHOT Y1 KacaL|IMHOI CKapri 3aXMCHUKa, NOJaHOol B IXHIX IHTepecax.

Y pasi Hesrogu Ni03pIOBaHOr0, 06BWMHYBAYEHOro, 3aCy[KEHOro i3 anensuitHol Y
KacaL|iiHOK0 CKaprot0 3aXMCHWUKA BOHWM MatoTb MpaBo 3asBUTU NpO Lie A0 abo nij yac
CY[I0BOrO 3aCiflaHHs, | cy[ Mae NpaBo BpaxyBaTy iXHIO NO3MLit0 NPy BUPILLEHHI CKapru

MigcTaBn posrnsagy KpuMiHanbHoro npoamkeHHs Of1: y noctaHoBi Big 10.05.2018
(cnpaBa N° 462/4125/16-k, npoBamkeHHs N2 51-357km17) KKC pfiiiioB BUCHOBKY, LLO
Bcuny BuMOr 4. 1 cT. 403, c1. 432 KIK KnonoTaHHa 3aCymKeHOro npo BIAMOBY
BI/l KaCaLlIMHOI CKapryt 3aXMCHUKa He MOXe ByTu PO3rNAHYTO B CYAl KacaLMHOI IHCTaHLT,
OCKiNbkn 40 Cyay 3BepHynacs iHWa 0coba, a He Ta, ika NoAana ckapry.

BogHoyac y noctaHoBi Big 03.07.2018 (cnpaBa N° 448/208/15-K, MpoBafXeHHs
N2 51-3132km18) KKC piiilioB NpOTMAEXHOrO BWUCHOBKY, 30KPeMa, LU0 Mif03ptoBaHui,
0BBUHYBAYEHMIA YN 3aCYKEHWUIA MAE NPaBO 3MIMCHUTK NPOLECyanbHi fil Ta BIAMOBUTUCS
BIfj CKapru, MOAaHOl B WOr0 IHTepecax, OKPIM BWMAAKIB, KOMM Y4acCTb 3axMCHWKa
€ 0060B'A3KOBOK abo 0c06a 3HAXOANUTLCS Y HACTINIbKK BPas/IMBOMY CTAHOBULL, WO Lie Aae
NIACTaBM MOCTaBUTW NiJ CYMHIB [JOOPOBIbHICTL TakuX fi. [Mpu LbOMY, BMPILLYHOUYK
MUTaHHSA MPO MOX/MBICTb 3aKPUTTSA KacaLINHOrO NMPOBaKEHHS 3a CKAProk 3aXMCHUKA,
BIfl IKOI BIAMOBMBCS 3acymkeHni, KKC BUXOAMB 13 HEOOXIAHOCTI BPIBHOBAXMUTMW IHTEpECH
npaBoCyAAs, AKI MarTb HACILKOM, CEpPeA IHLIOro, NPaBMIO NPO 060B'A3KOBE HOPUANYHE
NPeACTaBHULTBO Ta MOBary [0 BOJMEBUSBNEHHS 0COOM, 3aCy[KEHHS SKOI HaBITb 3a
HaNBINbLL THKKWIA 3M04YMH HEe N036aBnsie NpaBocy6'ekTHOCTI. OkpiM Lboro, KKC nocnascs
Ha MONOXeHHA N. 3 4. 2 cT. 21 3akoHy «[1po afgBOKATYpy Ta aABOKATCbKY AISNbHICTbY,
SIKUMU afIBOKATy 3aBOPOHEHO 3ailMaTy Yy CripaBi NO3WLIKD BCynepey BOJI KAieHTa. Takox
KOMeris CyAAIB 3a3HaunNa, WO BUXOASYM 3 MPaBa Ha BINIbHUIA BUOIP 3aXMUCHMKA HEMOXIINBO
3anepeynTi NpaBO OYAb-KOrO 3 YYaCHWKIB NpOLEecy BIAMOBWTUCS BIf 3[INCHEHHS
NpoLecyanbHUX Aiid, CNPSIMOBAHMX Ha BIACTOKOBAHHA BAIACHWX IHTEpeCiB. AHanoriyHi
npaBoBi nosuii BucnosneHo KKC y noctaHosax Big 25.09.2018 Ta Big 27.08.2020 (cnpasa
N® 263/13569/13-k, npoBagxeHHs N° 51-3780km18 Ta cnpaBa N° 752/16038/15-K,
npoBagxeHHa N2 51-9202km18 BignoBigHO).

TakyM YMHOM, 3 METOK 3abe3neyeHHst eAHOCTI CYA0BOI NPaKTUKK Ta (OpMyBaHHS
BWCHOBKY LIOAO MOXAWBOCTI BIAMOBM, 3MIHWU Yi [JONMOBHEHHS anesiLinHOI/KacaLinHOl
CKaprv 3acypKeHUM, SKWIO LK CKapry 6yfno NoAaHO MOro 3aXMCHUKOM, Ta Y 3B'A3KY
3 HEOOXIAHICTHO BIACTYNWTM BIf BUCHOBKY LLOA0 3aCTOCYBAHHS HOPMM NpaBa Yy MOAIGHNX
NpaBOBIJHOCKHAX KpUMIHAbHE NPOBAAXEHHS BYNo nepeaaHo Ha po3rnsa Ofl.
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Mo3uuyis Of1: 3anuLeHo 6e3 3MiHK BUPOK anensuinHoro cyay.

06r'pyHTyBaHHA nosuuii OM: 3aiAcHMBLIM aHani3 cTaTei 36, 403, 432 unHHoro KK
Ta cTaten 355, 390 KMK 1960 p. O Aidwna BMCHOBKY, WO YMHHMIA KITK nosbasuB
NiJO3PIOBAHOTO,  0OBWMHYBAYEHOrO,  3aCYMKEHOr0  MOXMMBOCTI  BIAMOBWTUCS  BIf
anensuiiHoOl Y/ KacaliiHOI CKapru CBOrO 3axWCHWKa. Take MpaBOBe peryntoBaHHS
3YMOBEHO KifIbKOMa YNHHNKAMM.

3aXMCHUK € CaMOCTIAHMM YYaCHUKOM Yy KPUMIHANbHOMY NPOBafXXEeHHI, IKUA Hafae
NPoQeCiiHy NpaBHWUYY [ONOMOrY, BIANOBIAHO A0 CBOr0 NEpPeKOHaHHA Ta HaJaHux oMy
3aKOHOM MpaB. CnpuATY BUABJIEHHIO Ta BUMPABIEHHIO CY0BOI NOMUIKM, JONYLLEHOI He Ha
KOPUCTb CBOrO NiI3aX1CHOrO, MOro NpsiMuii NPOMECIAHNI 0O0B'A30K.

BianosigHo Ao n. 1 4. 2 cT. 21 3aKoHy «[1po aaBoKaTypy Ta afiBOKATCbKY AISNbHICTb»
Ta CT. 8 NpaBun afBOKATCbKOI €TUKW afjBOKATy 3abOPOHAETLCH BMKOPUCTOBYBATU CBOI
npaBa BCyrnepey npaBam, CBOOOAAM Ta 3aKOHHWM IHTepecaM KIIEHTa, BIH 3060B'A3aHN
BUXOAMTY 3 NepeBarv IHTEPECIB KiieHTa. 3 ornaay Ha Le 3axuCHWMK MOBKMHEH NOAaBaTy
anensaLiiHy Y KacauiiiHy CKapry Nuie Ha KOpUCTb MIf03PHBAHOro, 06BKHYBAYEHOIO,
3acymkeHoro. Y u. 1 cT. 403 KIMK BKa3aHo, L0 3aXMCHUK MiA03PHBAHOr0, 06BUHYBaYEHOr0
MOX€e BIAMOBUTUCS BIA anensuyiiHoOl CKapru TibKKM 3@ 3rofok  NiJo3pHBaHOrO,
06BUHYBAYEHOTO.

3 ypaxyBaHHAM MOMOXeHb Y. 4 cT. 46, n. 2 4. 4 c1. 47 KIK y B33aEMO3B'A3KY
3 HEBIZEMHAM NPaBOM 0OBKHYBAYEHOrO UM 3aCYIKEHOrO CaMOCTINHO Y nepeadayeHnx
3aKOHOM BWMaAKax peanisyBaTy CBOK) MPaBOBY MO3WLIKD Ta CMOci6 ii 06CTOHBAHHS,
BIZICYTHICTb B 0OBWHYBAYEHOro, 3aCy[)KEHOrO MpaBa Ha BIAMOBY Bif anensuiiHol Y
Kacal|iiHOI CKaprn CBOM0 3aXMCHMKA HE CMpUYMHAE ANS HWX HeraTMBHUX MPaBOBKX
HacnIgKIB, a bykBanbHe TnymaveHHs cT. 403 KK HISK He cynepeunTb BuLLEHABEAEHOMY,
a[ke BOHW MalOTb MPaBO | MOXIMBICTb 3asiBUTW NPO Te, WO HE MIATPUMYHOTb CKapry
3aXMCHWKa, a TaKOX NOAaTV BNACcHY CKapry.

TakuM 4mHom, 3acymxennin OCOBA_T He mae mpaBa BIAMOBMTWCS BIJ KacaLliMHOI
CKapryi 3ax1CHWKa, ika NoAaHa B 0ro IHTepecax.

BucHoBok: BignosigHo A0 npunuciB n. 1 4. 1 ¢T. 393 ta m. 1 4. 1 cT. 425 KIK
anensuinHy Ta KacauiiiHy cKapry Ha Cy[OBI pIlIEHHS Mae MpaBO MOAATH, 30KpeMa,
3aXMCHMK Y YaCTMHI, WO CTOCYETbCA IHTEPECIB 06BMHYBAYEHOrO, 3aCyMKEHOro. 3rigHo
3 nonoxeHHamu ctaten 403, 432 KIK ocoba, gka nofgana anensuiitHy 4u KacaliiHy
CKapry, Mae npaBO BIAMOBUTUCA BIf HEl [0 3aKiHYEHHS anensauiinHoro Ym KacawinHoro
po3rnsay.

TaKnUM YMHOM, MPaBO BIAMOBUTUCA BIf, anensiLinHOl Yi KacaLiiHOI CKaprit 3aXMCHUKa,
nofaHol B IHTEpecax MiJo3poBaHOro, O6BMHYBAYEHOTO YM 3ACY[KEHOrO, HANeXuTb
BMKJIIOYHO TIM 0COBI, AKa i nofgana, To6T0 3axucHUKY. [Mig03pHoBaHNiA, 06BUHYBaYEHUN,
3aCy[)KeHMA He MatoTb MNpaBa BIAMOBMTWCA BIf anefsaUiiHOl YM KacauiiiHOl CcKapru
3aXMCHUKA. Y pasi He3roaum Migo3proBaHOro, O0OBWMHYBAYEHOrO YK  3aCY[XKEHOro
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I3 aNenauiHO UM  KacaliiHO0 CKAaprow 3axucHuka (06rpyHTYBaHHAM, MOTMBAMMU,
BUMOraMi CKapru TOLLO) BOHW MatoTb MPaBO 3asBWTK MPO Le A0 abo nif Yac CyAoBOro
3acijaHHs, | cy Mae NpaBO BPaXyBaTy iXHIO MO3WLIIKO NPY BUPILLEHHI CKapru.

HeranbHiwe 3 tekctom rnoctaHosu Of1 Bl 22.02.2021 y crpasi N°481/1754/18 (npoBagxeHHs
N@ 57-1579km020) MOXXHE O3HANOMUTUCS 38 IOCUNIAHHAM 1110,/ /Ievestr.court.gov.ua/Review/9513963 ]

2.3.3. Cepep pilleHb cRifyoro cyami, MOXIMBICTb YXBaSleHHS SIKUX NPSIMO He nepeabayeHa
KIK, BMOKPEMIOIOTLCA PILLIEHHS, YXBaEHI M03a MeXamu npoueaypu, nepeaodayeHor KIK,
Ta yxBaneHi B Mexax yctaHosneHol KIMNK npoueaypu i3 3aCTOCYBaHHAM MOMOXEHDb Y. 6
cT. 9 KMNK i 3aranbHKX 3acag KpUMiHaIbHOrO NpoBafKeHHs], BUSHAYeHUX Y. 1 CT. 7 UbOro
Kogekcy.

Miag Yac BUPILIEHHS MUTAHHA LOAO anensLitHOro OCKapXXEHHSI OCTaHHIX, Cif BUXOAUTH
Hacamnepes i3 CYTHICHOrO KpuTepito, 3aKiIafieHoro 3aKOHOLABLUEM Y XOAI BU3HAYEHHA
KOsa yxXBan cnifyuoro cyaai, Wo nignaratoTb OCKapXXEHHHO.

OcKinbKu NOCTAHOBNEHHS CNIAYMM CYAAEt0 YXBaIX NPO MOBEPHEHHS KIIOMOTAHHA CIAYOro
Npo apewT MaiHa Yy 3B'A3KYy 3 HeAOTPUMaHHAM BUMOT Y. 2 cT. 132 KMK (AKWwo BOHO
He MignAarae posrnsay B LUbOMY CyAi) HE MPU3BOAUTL Hi 10 OOMEXEHb KOHCTUTYL|AHMX
npaB 0COBM, Hi 1O HEMONXJTMBOCTI OCKap)XEHHSI BXE BCTAHOB/IEHUX NPaBOOOMEXEHD, aHi
nepeLLKoKae 3MIMCHEHHIO ehEKTUBHOMO JOCYA0BOr0 PO3CiAyBaHHS YW KPUMIHANBbHOMO
NPOBaZXXEHHA B LINOMY, Taka YXBasa He MiANArae OCKapXeHHIO B anensiuinHoMy nopsiaxy
nif 4Yac [0CyA0BOro po3CchiayBaHHS

Mo3uuii cyfiB nepwoi Ta anensuiMHoi IHCTaHLIM: 3a YXBanok CAIAYOro Cyaf
MICLIEBOTO Cylly MOBEpHYTO KaonoTaHHs chigyoro [A®C npo apewTt MaiHa
y KpUMIHANbHOMY — MPOBAMXEHHI 3@  03HAaKaMM  KPUMIHANbHOrO  MPaBOMOPYLLIEHHS,
nepea6ayeHoro Y. 3 ¢1. 212 KK, y 3B'a3Ky 3 TiM, WO KNOMNOTaHHSA NOJAHO 3 MOPYLUEHHAM
npaBw TepUTOPIaNbHOT NIACYAHOCTI 1 NIANArae NOBEPHEHHHO.

He noromxyroumch 13 BKa3aHM PIlLEHHSIM CIAY0r0 CyAal, MPOKYPOP OCKApXMUB 10ro
B anenduinHomy nopsiaky. Cyaas anensuinHoro cyay Ha nigctasi 4. 4 cT. 399 KIIK
BIJMOBWB Y BIAKPUTTI anensilitHoro NpoBafpKeHHs 3 MOTMBIB TOrO, LIO OCKapXyBaHa
yxBana Ciayoro Cyfai He BXOAWTb [0 Nepeniky yxBan CRigynx Cyamais, aki MOXYTb ByTy
OCKapXeHI B anensauinHoMy nopsaky nif vyac 4oCyA0BOro po3chifyBaHHs.

Mo3uuyis OfT: 3anuLeHo 6e3 3MiHK piLLiEHHS Cy/1iB NonepeaHix IHCTaHLIN.

06rpyHTyBaHHA no3uuii OfN: 1oA0 MOXAMBOCTI OCKapXeHHs B anensiitHomy
nopsiaKy yXBan CAIAYOro CyAfi Mpo NOBEPHEHHS KNOMOTaHb NPO apewT MalHa, NofjaHunx
y Mexax BiAnoBiaHoI nepeadayeHoi cT. 172 KIK npoueaypw ix posrnsy, ane Ha niacraeax,
He nepefodayeHunx Y. 3 BKasaHol cTatTi, Of1 3a3Havae Take.

Y yacTtuHi 3 c1. 172 KIIK 3aKpinfiieHo npouecyanbHUn MexaHi3M MOBEpPHEHHS
KNOMOTaHHA MPO apewT MalHa, fKe MOAaHO 6e3 JoAepXaHHs BumMor cT. 171 Lboro
Kopekcy, ans ycyHeHHst Heponikie. BogHouac y 4. 2 ¢T. 132 KK BrU3HauyeHO niacyaHiCTb
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(pO3MEXO0BaHO ~ MOBHOBAXEHHS  MICLEBMX  CYyAiB)  LIOAO  PO3rAsAy  KAOMOTaHb
MpOo 3aCTOCYBaHHA 3aX0/1iB 3abe3neyeHHs KpUMIHAIbHOTO MPOBAMKEHHS.

[poTe HopMamu KIK, gKUMK perfiaMeHTOBaHO NMUTAHHSA NP0 HaKIa[eHHS apeLuTy Ha
MailHO Ta 3arafibHi MpaBWia 3aCTOCYBaHHA 3axofiB 3abe3nedyeHHs KpPUMIHAbHOMO
NPOBAMKEHHS, MPSAMO HE 3aKPIMNEHO anropuTMy AiiA CAIAYOro Cyaal y BUMAAKY, SKLIO
noaHe KMOMOTAHHS MPO apewT MaiHa He nignarae posrnsay B LboMy cyal. OgHak Le
MUTaHHA MOXe 6YTU BUPILLEHO Yepe3 3aCTOCyBaHHA Y. 6 ¢T. 9 KK Ta nonoxeHb 3acaam
AMCNO3UTMBHOCTI, 30KpeMa 4. 3 cT. 26 KIK, 3rigHO 3 AKOW Cchigumii cyaas, cya
Yy KpUMIHANbHOMY NPOBAAKEHHI BUPILLYHOTH NULLE TI MATaHHS, WO HE TINbKI BUHECEHI Ha 1X
PO3rNsA CTOPOHaMU, ane 1 BiAHECEHI [0 TX MOBHOBAXEHb LM KOAeKCcoM.

[locTaHOBASKOUM YXBany NPO NMOBEPHEHHS KIOMOTAHHS NP0 apeLlT MaiHa y BUNagky,
AKLLIO Take K/OMOTaHHA He nignarae pos3rnsgy B LbOMY CyAl 3rijHO 3 NpaBuaaMu u. 2
cT. 132 KMK, cnigunit cyaas aie B Mexxax MexaHiamy, nepegdadeHoro y. 6 ¢1. 9 KIK, Ta He
BUXOANTb 3a MeXi CBOIX MpOLEecyanbHUX MOBHOBaXeHb, nepeadayeHnx Hopmamu KIIK.
Binbll TOro, CBOIM pIlIEHHAM NP0 MOBEPHEHHS TaKOro KAOMOTaHHA CRigYvin Ccyaas
He [JONYCKae MOX/MNBOCTI MPUNHATTA PILIEHHS M03a MeXaMmu CBOIX MOBHOBAXEHb,
nependaveHnx KpUMIHaNbHUMM NPOLIECYaNbHUMU HOPMaMM.

3 ornapy Ha HaefeHne Ol BBaxae, WO cepef YCIX PilleHb CRigvoro cyaal,
MOXIIMBICTb YXBaNeHHs SIKMX MpsMO He nepefgbadveHa KK y mexax BIAMNOBIAHMX
pernameHToBaHuX LM KoaekcoM npoLeayp, CAif BUOKPEMUTY ABI FPYMNM PilLEHD:

- yXBaneHi no3a mexamu npoueaypu, nepeadadeHol KIMK (3 nutaHb, npoueaypa
BUPILLIEHHS AKMX CNigYmMM cyaaeto He nepenbadera KIK);

- yXBaneHi B Mexax nepegbadeHol KIMK npovuesypy I3 3aCTOCYBaHHAM MONOXKEHD Y. 6
cT. 9 KIMK Ta 3aranbHux 3acaj KpUMIHANbHOrO NPOBaAKEHHS, BU3HAYEHNX Y. 1 CT. 7 LbOro
Kogekcy.

AKLIO NMTaHHSA HEMPABOMIPHOCTI BIAMOBW Cy1OM anensuiiHol IHCTaHLIT y nepesipLi
3aKOHHOCTI PIlleHb CMIAYOro Cyanl, AKi Hanexatb [0 NepLiol rpynu, oTpumana CBOE
BMPILLEHHS Ha PIBHI BUCHOBKIB BULLOI CyA0BOI IHCTaHLII LOAO 3aCTOCYBaHHS HOPM MpaBa
(B noctaHoBi BCY Big 12.10.2017 y cnpasi N 5-142kc(15)17, y noctaHoBax BI1 BC Big
23.05.2018 y cnpaBax N° 237/1459/17 Ta N 243/6674/17), TO NUTaHHA LWOAO
anensaLiiHOro OCKapXeHHs ApYrol rpynu pilleHb noTpebye AndepeHLinoBaHoro nigxomy
30MNS4y Ha 3MICT YXBANIEHOTO CIAYUM CYALEH PILIEHHS Y KOXHOMY KOHKPETHOMY
BUNAAKY.

Ananiz ct. 309 KIK, fKoK Ha PiBHI 3arajbHWUX HOPM 3aKpinfieHo nepenik yxBan
CNIAYOro Cyadl, AKi NiANArat0Tb OCKAPXKEHHIO B anefsuitHoMy nopsaky nig vac
[0CYI0BOr0 PO3CAIAYBaHHS, Hafae MiACTaBN CTBEPIXKYBATH, IO 3aKOHOABLEM BIJHECEHI
[0 NpeaMeTa OCKapXXEHHS PILLeHHs! CAIAYoro cyafl, ski abo BMPIWYOTb NUTaHHA WOAO
0OMEXEHHSI KOHCTUTYLIAHMX NpaB 0CO6M (3aCTOCYBaHHS 3anoBiXXHOIO 3ax0fy Y BUrIsL
TPUMaHHS N BapTO; 3aCTOCYBAHHS 3aMOODKHOTO 3ax04y Yy BUINSAI [OMALUHbOro
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apeLuTy; 3acTOCYBaHHS 3anobDKHOr0 3ax04y Y BWMMAAl 3aCTaBW; BIACTOPOHEHHS BIf
nocagn i 7.4.), a0 SKUMW BUPILLYETbCSH MUTaHHS, AKi MalOTb ICTOTHE 3HAYEHHS ANs
3AINCHEHHA e(eKTUBHOMO A0CYA0BOr0 PO3CAiAyBaHHA (BiAMOBA Y HafjaHHI [03BOMY Ha
3aTPUMaHHS; BIAMOBY Y 3AIACHEHHI CreLianbHOr0 A0CYA0BOr0 PO3CAifyBaHHS, BIAMOBA
Yy 3aCTOCYBaHHI 3amobiKHOrO 3axofy Yy BWUMASAI TPUMaHHS Mif BapTO, AOMAlUHbOro
apelWTy Ta 3acTaBu), ab0 SAKWMM BUPILIYETbCS [ONS  AOCYAOBOrO  PO3CIiAYyBaHHS
YW KPUMIHANBHOMO MPOBAXKEHHS B LIINIOMY (3aKPUTTS KPUMIHANbHOTO MPOBAKEHHS]
Ha niacTasiy. 9 cT. 284 KMK i T.4.).

3 HaBe[ieHOro BH6AYaeThbes, WO NepeBipLi B anefisiLiiHIA IHCTaHLIT NIANAralTb nuLle
yXBanu CRigyoro Cyagl, SiKi NoB f3aHI 3 MOX/MBICTHO ICTOTHOrO 0OMEXEHHS MpaB, CBO6O/
Ta IHTepeciB 0cCObM abo MakTb BUPIWANbHE 3HAYEHHS AN Pyxy [A0CYA0BOrO
PO3CMIAYBaHHSA Y/ KPUMIHANBHOMO NPOBAMKEHHS B LIINIOMY. Y 3B 13Ky 3 LIMM OOMEXEHHS
npaBa Ha anensLiiHe OCKapXeHHS € BUNPaBAaHUM | BOHO MOXe 6YT1 MOB i3aHe, 30KPEMa,
I3 3260POHOI0 OCKAPXKEHHS PILLEHb CMIAYOr0 CyAAl, AKi He MPU3BOASATD Hi 10 BCTAHOBMEHHS
O0BMeXeHb KOHCTWUTYUIMHWX MpaB  0Co6W, Hi [0 HEMOX/MBOCTI OCKapXEeHHA BXe
BCTaHOBJEHWX NPaBOOOMEXEHb Ta AKi He NepelKopKaTUMYTb 3AIMCHEHHIO e(heKTUBHOMO
A0CYA0BOr0 PO3CAiAyBaHHS Y KPUMIHANBHOTO MPOBAMKEHHS B LIOMY.

HaToMiCTb NOCTaHOBAEHHSA CRIAYMM CyAJetd yXBann Npo MOBEPHEHHS KNOMOTaHHS
CNiYOro Npo apeLuT MaiHa y 3B°A3KY 3 HeJOTPMMAHHAM MPK NOfaHHI Takoro KoNoTaHHS
BUMOT 4. 2 ¢T. 132 KK (KL10 BOHO He nignsrae posrnsgy B LbOMY CY/i), BPaxoBytouu Te,
IO apewT Ha MalHO 0COBM He HaknafaBcsl, He NpWU3BOAUTb Hi [0 BCTAHOBMEHHS
OBMeXeHb  KOHCTWUTYLIMHWX MpaB  0CO6M, aHI [0 MNePelKOAXaHHA  3[INCHEHHIO
e(EeKTMBHOrO AO0CY[OBOr0 PO3CAIJYBaHHS Y KPUMIHANIBHOTO MPOBAMKEHHS B LINIOMY,
30Kpema, 3 Ornagy W Ha Te, WO BKAa3aHe PIWEeHHs CAIJYOro Cyadl He CTBOPHOE XXOAHMX
NepenoH LWOAO MOBTOPHOrO 3BEPHEHHST CAIJYOro 3  BIAMOBIAHMM  KMOMOTAHHAM
[0 MOBHOBAXXHOMO MICLIEBOrO CyAy. A TOMY PIWEHHS CMIAYOr0 CyAAl MpO MOBEPHEHHS
KMNOMOTaHHA MPO apellT MalHa, yXBafeHe CRIguyuM CYAJet0 B Mexax MexaHiamy,
nepepbaveHoro 4. 6 ct. 9 KMK, y 3B'A3Ky 3 HEAOTPMMAHHAM MpW nofayi Takoro
KnonoTaHHs BUMOr Y. 2 ¢T. 132 KIK, He nigndrae 0CKapXeHHo B anensuinHoMy nopsiaKy
nif, Yac [JOCYA0BOro po3chigyBaHHs.

YpaxoBytoun 3a3HauyeHe, yxBana Cnigyoro Cyafi MICLEBOrO Cyay NP0 MOBEPHEHHS
knonotaHHa cnigyoro [A®C npo apewT MalHa Yy  KPUMIHANbHOMY  MPOBAIXKEHH]
33 03HaKaMi KpUMIHaNbHOro NpaBOMoOpYLLIEHHS, nepeabadeHoro Y. 3 ¢T. 212 KK, gka He
byna nepernsHyTa anefsuinHAM CyAoM Mo CYTI, B CUNy NONOXeHb CT. 424 KITK He mMoxe
6YTW NpeMeTOM KacaLiHOro nepernsay.

BUCHOBOK: cepef yCiX pillleHb CAIAYOro CyAfl, MOX/MBICTb YXBaNEHHS SKUX NPSAMO
He nepeabaveHa KK y Mexax BIANOBIAHMX PErnameHToBaHuX LM Kogekcom npoueayp,
CAiJ BUOKPEMIIKOBATY ABI FPYMY PiLLiEHD:
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- yXBaneHi no3a mexamu npoueaypy, nepeadadeHol KIMK (3 muTaHb, npoueaypa
BUPILLIEHHS AKMX CNigYmMM cyaaeto He nepenbayera KIK);

- yxBaneHi B mexax nepeadayeHol KMK npoueaypy i3 3aCTOCYBaHHAM NOMOXEHb Y. 6
cT. 9 KMK Ta 3aranbHux 3acaj KpUMIHANbHOrO MPOBaAXKEHHS, BU3HAYEeHNX Y. 1 CT. 7 LbOro
Kogekcy.

[pn BUPILLEHHI NWUTaHHA LWOAO anefsLiiHOrO OCKapXXeHHs pilleHb CRiayoro cyagi,
yxBaneHnx y mexxax nepeadaderol KIMK npoueaypu i3 3aCTOCyBaHHAM NOMOXeEHb Y. 6 CT. 9
KMK Ta 3aranbHux 3acaj KpUMIHAIbHOMO NPOBAKEHHS, BU3HAYEHUX 4.1 CT.7 LbOro
Koaekcy, cnia BUX0AUTM HacaMnepes i3 CYTHICHOTO KPUTEPIHD, BU3HaYabHO 3akKnaaeHoro
3aKOHO/ABLIEM MPK BU3HAYEHHI KOMla yXBan CAIAYOro Cyagi, Wo NiansratoTb OCKapXKEHHHO.

3 ornsgy Ha Te, WO MOCTAHOBAIEHHSI CAIAYAM CYAJEl YXBann NpO MOBEPHEHHS
KNOMOTaHHS CiAYOro Npo apeLlT MaiHa y 3B 3Ky 3 HeJOTPUMaHHAM NpW NOJaHHI Takoro
KNOMoTaHHs BMMOT Y. 2 ¢T. 132 KMK (AKLo BOHO He nignsarae po3rnsaay B LbOMY Cyfi)
He MPU3BOAMTb HI [0 BCTAHOB/IEHHA OOMEXeHb KOHCTUTYLIAHMX NpaB  0CO6OM,
HI 0 HEMOX/IMBOCTI  OCKApPXEHHSi  BXe  BCTAHOBMEHWX  MPaBOOOMEXEHb,  aHi
[0 NEpPeLIKOKaHHA  3AIMCHEHHIO  e(EeKTUBHOMO  [0CYAOBOr0  PO3CAifyBaHHS
YW KPUMIHASIbHOrO MPOBA[PKEHHS B LINIOMY, Taka yxBaja He MIANArae OCKapXeHHO
B anensLinHoMy NopaaKy nif Yac A0CYA0BOro pO3C/igyBaHHs.

LeranbHiwe 3 tekctom roctaHou Of1 Bl 31.05.2021 y crpasi N° 646/3986/19 (rpoBagxerHs
N@ 51-3335km020) MOXXHE O3HATOMUTUCS 38 [T0CHIBHHAM

234. CTOpoHM KpUMiHaNbHOrO  MPOBA[KEHHS  MalTb  NpPaBO  OCKapXyBaTy
B anensiuinHoMy nopagky yxeany cnigyoro cyaai npo 3MmiHy nifo3ptoBaHOMY 06pPaHOro
3anobiXkHOro 3axofy y BWMafKy, SIKLWO 3aCTOCYBaHHA TaKoro 3anobibkHoro 3axofy abo
BiIMOBA B Or0 3aCTOCYBaHHI NiANAraoTb anensuitHoMy OCKapXXeHHIO BIANOBIAHO A0 Y. 1
cT. 309 KINK

Mo3uuii cyniB nepwoi Ta anensuifHoi IHCTaHUIM: 3a yXBanok CAIAYOro Cyafl
MICLIEBOr0 CyJy 3a[0BOMIEHO K/OMOTAHHA 3aXMCHUKA Ta 3MIHEHO MiA03PHOBAHOMY
OCOBA_1 3anobixHui 3axif 3 TPUMaHHS N BapTO Ha LiNoA060BUI JOMALLHIN apeLuT.

Ha 3a3HayeHy yxBasny npoKypop NojaB anefisiLiiiHy ckapry, B SKiii IPOCKB CKacyBaTy
PILIEHHSA CRIAYOro Cyafl Ta MOCTAHOBWTM HOBY YXBasy, KOK BIAMOBUTK Y 3a[0BOJIEHHI
KNOMOTaHHS.

AnensuinHniA cya BIAMOBWB Y BIAKPUTTI anensyitHoro NpoBaKEHHS, a anensLinHy
CKapry NoBEPHB NPOKYPOpY.

MigcTaBu posrnagy KpUMiHanbHOro NpoBaakeHHs lNepLuoto cyaosoto nanatoro KKC:
HEOOXIAHICTb BIACTYNWUTM Bif BUCHOBKY LLOAO NOAIOHUX NPABOBIAHOCUH Ta 3abe3neyeHHs
eHOCTI CyA0BOI NPAKTVKM LLIOA0 MOXMBOCTI anefsiLiitHOro OCKapXXEHHS yxBanu CNigyoro
CYAAI NPO 3MiHY 3aM0bXHOr0 3ax0my.
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Mosuuis Mepuwoi cyaoBoi nanatu KKC: ckacoBaHO yxBany anefsiuinHoro cyay npo
BIIMOBY Y BIAKPUTTI anensiLliiHOro NPOBaKeHHA 3a anefisiLiiHOK CKapror Npokypopa Ha
yXxBany CMigyoro cyaai MICLEeBOro cyay npo 3MiHy NiAo3proBaHOMY 3amobiKHOMO 3axX0ay
3 TPUMaHHA Mg BapTOK Ha LiN0A0O0BWA AOMALLHIM apewT Ta MPU3HAYeHO HOBWNA
pO3rNsif Y CyAl anenauidHol IHCTaHLT.

O6rpyHTyBaHH no3uuii Mepwoi cypoBoi nanatn KKC: BuBuMBLIM MaTepianu
NPOBaIKEHHA Ta OBrOBOPMBLLM [OBOAM KacCallMHOI CKapru mpokypopa, Meplia cyaoBa
nanata KKC giiina aymkn npo npaBunbHICTb BUCHOBKY Konerii cyaai KKC, BUKnageHoro
y noctaHoBi Big 28.03.2019 (cnpaBa N 286/1695/18, npoBamkeHHs N° 51-7345km18),
Npo Te, WO MOHATTA «3aCTOCYBAHHA 3anobiKHOrO 3ax04y» OXOMKE He TifbKKM 10ro
0bpaHHs, ane 1 BUNaaKM 3MiHKM 3an06KHOrO 3ax0ay Ha OiMlbll M SIKWiA @60 HaBMaKM, IO
(DaKTUYHO ABMISIE COOOKD 0OPAHHS IHLIOrO 3aMobiXXHOr0 3axo4y, a TOMY YxBana Cligyoro
CYAAl MPO 3MIHY 3an06iXKHOr0 3axofy Moxe 6yT NPeAMETOM OCKAapXEHHS | nepernamy
B CyAl anensiLinHol IHCTaHLII.

Y Uil cnpaBl anenauinHuiA - cyn, BIAMOBAANYM Yy BIAKPUTTI NPOBAPKEHHS 3a
anensuinHo CKapror NpoKypopa, HenpaBWAbHO BUTAYMaunB MONOXKeHHS HOpMK CT. 309
KIMK, 3By3uBLUW 1 3MICT, IO NPU3BENO A0 MOMMUIKOBOIO BWCHOBKY MPO BIACYTHICTb
Yy CTOPOHM KPUMIHAMIbHOMO NPOBAMKEHHS NpaBa Ha OCKapXKeHHs 3a3Ha4eHOI yxBanu cyay.

BpaxoBytoun HaBeaeHe, CyfnoBa nafiaTa BBaXae 3a HeOOXIAHE BIACTYMUTW Bif
BWUCHOBKY LLIOAO 3aCTOCYBaHHs HOPMK NpaBa Y NOAIGHWX NPaBOBIAHOCWHAX, BMKNIALEHOMO
paHiwe konerieto cyaniB KKC B yxsani Big 28.05.2020 poky (cnpaBa N° 554/2023/20,
npoBagxeHHs N2 51-2524ck20) Npo HEMOXIMBICTb OCKAPXKEHHS YXBanu CRIAYoro cyas
NPO 3MIHY 3aNM06KHOMO 3ax0Ay.

BUCHOBOK: CTOPOHM KPUMIHANLHOTO MPOBAMKEHHS MatoTb MPaBO OCKapXKyBaTK
B anensLinHOMY MOPSAAKY YXBany CAIAYOro CyAAl Mpo 3MiHY MiA03PHOBAHOMY 0BpPaHOro
3aMo6DKHOIO 3ax0fy Y BMMaAKy, SIKWO 3aCTOCYBaHHS TaKOro 3anobbkHOro 3axogy abo
BIZIMOBA B MOr0 3aCTOCYBaHHI MIANAralTb anensyitHoMy 0CKapXXeHHO BIAMOBIAHO A0 Y. 1
cT. 309 KTK.

HeranbHiwe 3 tekctom roctaHosu Of1 B 17.05.2021 y crpasi N°335/9520/19 (rpoBagxeHHs
N@ 57-2755km20) MOXHE O3HANOMUTHCSA 38 10CHTIAHHIM

JletanbHie 3 TEKCTOM — OKDEMOI  JYMKW — MOXHA — O3HANOMUTUCS 34 [TOCWIIAHHAM

2.3.5. [1poKypop, ypaxoBytoumn NonoxeHHs n. 3 4. 3 ¢T. 394 KI1K, a Takox 3Ba)katouu Ha Te,
LLYO BMPOK CyAY Ha MIACTaBI Yroau Npo NPUMMUPEHHS MK NOTEPNINUM Ta NiLO3PIOBAHNM UK
06BMHYBAYEHUM MOBMHEH BIANOBIAATM 3arafbHUM BUMOram A0 CYAOBMX PillEHb LLOAO
3aKOHHOCTI, HAJINIEHNI NOBHOBAXXEHHSIMM OCKapXXyBaTW BKa3aHWM BUPOK NINLLE Y 3B'A3KY
3 nopyweHHaMu BuMor 4. 3 cT. 469 KIK nig yac yKnafeHHs yrogm Ta He MOXe

53 Ornsaa cynoBoi npakTky nanat i 06'eaHaHol nanatv KKC 3a | niBpiyus 2021 poky


https://reyestr.court.gov.ua/Review/97243024
https://reyestr.court.gov.ua/Review/97243035

Ornsz cyaoBol npakTuky nanat | 06'eaHaHol nanatv KKC 3a | niBpivys 2021

OCKapXyBaTH 1Oro Ha iHILMX MiACcTaBax, y TOMY YMCi Yepes 3aTBEPIPKEHHS CYIOM Yroam,
YMOBW SIKOI He BifJNOBIAal0Tb HOPMaM KPUMIHANbHOMO Ta MPOLIECYaNbHOr0 3aKOHY

MigctaBn po3rnagy KpumMiHanbHoro npoBamkeHHs nanatoo KKC: HeobxigHICTb
BIACTYMUTW BIA BUCHOBKY LIOAO 3aCTOCYBAHHA HOPMM MpaBa NpO HasiBHICTb Y NPOKYpOpa
MOBHOBAXEHb Ha OCKAPXXEHHS BMPOKY Ha MiACTaBl yroan Npo NPUMUPEHHS Y BUNafKYy,
AKLO CYA He mepeBIpuB 1i Ha BIAMNOBIAHICTb AK CMeLiaNbHM HOPMaM, L0 CTOCYHOTbCS
yKnagaHHa yroa, Tak | iHwnm Hopmam KMK Ta KK, BuknageHoro B noctaHoBi KKC
Bin 13.11.2018 y cnpasi N® 367/3872/17 (npoBamkeHHs N° 51-3205km18).

OKpiM TOrO, Ha BUPILLEHHS NanaTh NOCTaBMeHI Taki MUTaHHS:

1) un Mae BMPOK Cyfly Ha MifcTaBi yroau Npo NPUMMPEHHS BIANOBIAATW He TiNbKM
cnewianbHUM BMMOraM [10 TakiX BUPOKIB, ane it 3aranbHiM BUMOram [0 Cy0BUX PillieHb
LLIOAI0 3aKOHHOCTI?

2) un 3000B'AI3aHNIA CYA, AKWIA 3aTBEPAXYE Yrody, NepeBipsaTY ii Ha BIANOBIAHICTb
B/MOraM 3aKOHY?

3) UM Mae MpoKypop MpaBO Ha anensuiiHe OCKapXEeHHS Takoro BMPOKY B pasi
3aTBEPIKEHHS CY0M Yroau, yMOBM SIKOT He BignoBigatoTb HopMam KIMK ta KK, Ha nigcTasl
3araibHuX 3acaj KpUMIHANbHOro NPOBAAXXEHHS, AK Lie nepegbdadeHo Y. 6 ¢T. 9 KIK?

Mo3suuis nanatn KKC: sanuwieHo 6e3 sMiHu yxBasy anensauinHoro cyay npo BiAMOBY
y BIAKPUTTI anefisiLinHoro NpoBapKEHHS 3a anensyinHOK CKaprot NpoKypopa.

06r'pyHTYBaHHA No3uLiii nanatu KKC: nanatoto He BCTaHOBAEHO MIACTaB ANs BIACTYMY
BIl BUCHOBKY, BMKnageHoro B noctaHosi KKC Big 13.11.2018 y cnpasi N° 367/3872/17
(npoBagxeHHs N2 51-3205km18).

Manata KKC noromkyeTbcst 3 BUCHOBKOM anensiuidiHoro cyay npo HEMOXMBICTb
OCKap)XeHHS MPOKYPOPOM B anensiLitHoMy NopsiaKy BUPOKY NPO 3aTBEPAKEHHS YrOAM MPo
NPUMUPEHHS He 3 TWX MIACTaB, WO Yrofy 3aTBEPMKEHO CYAOM Y KpUMiHaNbHOMY
NPOBaAKEHHI, B IKOMY 3riHO 3 4. 3 CT. 469 Lboro Koaekcy BoHa He MOxe 6yTi yknajeHa,
OCKi/IbKM BPaxoBytouM BUMOrK 3acadn ancnoantueHocTi (cT. 26 KIMK) i Te, wo n.3 4.3
cT. 394 KMK T1a u. 4 c1. 399 KI1K YiTKO pernameHTyoTb MUTaHHS CnelianbHuX NiacTaB as
OCKapXXEeHHS1 MPOKYPOPOM BMPOKY 3a YroAoK MpO MPUMMUPEHHS, a TakoX MiACTaB Ta
NOpsiAKY BIAMOBW Y BIAKPWUTTI MPOBAMKEHHS anensuitHuM cyaoM (y ToMy uuchi i
y BUMNaJKax OCKAapXXEHHS BUPOKIB 3a yrofamu), 3aCTOCYBaHHA MOMAOXeHb Y. 6 cT. 9 KIK
ANS PO3LIMPEHHST MOXIIMBOCTEN OCKApXKEHHS NMPOKYPOPOM BMPOKY Ha NIACTaBI yroan npo
NPUMUPEHHS BUKHOYAETHCS.

3 HaBeAeHOro BWMMAMBAE, WO CyA Mae MNepeBIpATM BIAMOBIAHICTb  YKNAAEHO!
CTOpOHamK yroaw npo npumMupeHHs sumoram KK ta KK 3 MeToto nocTaHOBNEHHA BUPOKY,
AKWA  BIANOBIJAB 6W 3arafibHMM 3acafjaM CYAOYMHCTBA, O[HAK LEe He PO3LWNPHOE
NOBHOBaXKeHb MPOKYpPOPa MpK OCKAPXKEHHI Takoro BMPOKY 3a MeXi, fKi Y4iTKO BU3HAYeH
3aKOHOM.
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BMCHOBOK: 3BaXkatoun Ha monoxeHHsa cT. 370, 4. 2 cT. 475 KIK, BMpoK Ha nigcTasi
yroan npo NpUMUPEHHS MiX NOTEPNIANM Ta NiJO3PHOBAHNM YN OOBUHYBAYEHUM NMOBUHEH
BINOBIAATM 3arafbHUM BWMOramM [0 CYAOBMX pilleHb LWOAO 3aKOHHOCTI. 060B'A30K
NepeBIpATM Yrofly Ha BIAMOBIAHICTD il HE TiNbKW cnelianbHAM HOPMaMm, WO CTOCYHTbCS
yKNagaHHa yrof, a i iHwum HopmaM KIK Ta KK noknagaeTbes Ha CyA, fKuii BUPILIYE
NWTaHHSA LWOAO0 3aTBEPIKEHHS TAKOI Yroaw.

[lOBHOBAXEHHA MPOKYypopa MpK  OCKAPXeHHI BWPOKY Cydy MepLloi  IHCTaHLl
Ha MACTaBI  yrogM NpPo  MPUMMPEHHS  MDK  MOTEPNiAMM - Ta  NIJO3PHOBAHUM
Yn 06BMHYBAYEHMM 0OMEXeHI npunmncamm n. 3 4. 3 cT. 394 KK, 3rigHo 3 SKUMK TaKi
BUPOKM MOXYTb 6YTU OCKAPXEHI MPOKYPOPOM JNLLE Y 3B'A3KY 3 NOPYLIEHHAMM BUMOT Y. 3
CT. 469 KIK nig yac yknageHHs yroay, | He NignaraloTb PO3WMPEHHIO, B TOMY YMCHI Yepes
3aTBEPIKEHHSI CYAOM YroaW, yMOBM SIKOI HE BIAMOBIAAOTb HOPMaM KPUMIHAMbHOMO
Ta NPOLECyanbHOro 3akoHy.

JleranbHile 3 TEKCTOM [10CTaHOBY nepLLOI cyfoBoi nanatn KKC g 156.02.2021 y cripasi N° 395/773/18
(MPOBALKEHHS Ne 51-1829«km20) MOXHa O3HANOMUTUCS 34 110CHTIAHHAM

3 TEKCTOM 0/(,06’/1//0/ ’ AYMKH MOXHa O3HANOMUTHCSH 34 T10CHJIaHHAM

2.3.6. CynoBe pilleHHs, NOCTaHOB/IEHE CTOCOBHO HOPUAMYHOI OCOOYU, SIKa € YYaCHUKOM
CYZ0BOro MPOBaPKEHHS, 3a CKaproto (3asBoto) i NpefcTaBHNKA, MOXe B6YTU OCKapXXeHe
[0 CyLy BULLOT IHCTaHLYT iHLIMM NpeACTaBHUKOM L€l OpMANYHOI 0CObM

O6CcTaBUHM CMpaBUW: 3a yxBanow cnigyoro cyaal micuesoro cyay Big 01.02.2018
CKaCOBaHO apeLUT Ha FPOLWOBI KOLWTW, SiKI PO3MILLEHO Ha paxyHky TOB, Biakputomy B AB,
L0 BYB HaKNafeHU yXxBano CRigdvoro cyaal micuesoro cyay Big 21.12.2016. 3a yxBanot
cnigyoro cyaal Mmicuesoro cyay Big 02.02.2018 3agoBoneHo 3asBy aABoOKata Mpo
PO3'ACHEHHS BKA3aHOI BWLIE YXBanu Ta PO3'ACHEHO, IO YXBanoK CAIYOro CyaAi
micuesoro cyay Big 01.02.2018 4yacTKOBO 3a[J0BONEHO KIIOMOTaHHSA aBOKaTa B IHTepecax
TOB npo ckacyBaHHsi apeLTy Ha rpoLIOBI KOLWTK, PO3MillieHi Ha paxyHky TOB, wo 6yB
HaKNafeHWit yXBanot Ciavoro cyaal MicLesoro cyay Bia 21.12.2016.

3a yxBasnow anensuinHoro cyay Big 18.02.2019 noBepHyTO anensuinHy ckapry
ampekTopa TOB OCOBA_1 Ha yxBany cnigyoro cyaai micuesoro cyay Big 02.02.2018 npo
PO3'ACHEHHS CYyJ0BOrO PileHHs Ha niAcTaBi n. 2 4. 3 ¢T. 399 KTIK.

Mo3suuis nanatu KKC: ckacoBaHo yxBany anensuiitHoro cyay Ta NpuaHavyeHo HOBWNA
PO3rNsAA Y CyAl anensiLinHOl IHCTaHLT.

06r'pyHTyBaHHs no3uuii nanat KKC: koneria cyaaiB norogmnacs 3 TBEPIKEHHAMNY
3aXMCHUKA NpO Te, WO CyA anefsiLiiHOI IHCTaHLT, MOBEPHYBLIM anensiLiiHy CcKapry
Ha yxBany cnigyoro cyaal micuesoro cyay Bia 02.02.2018, nopywwms npaso TOB Ha gocTtyn
[0 NpaBocyaas.
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BCTaHOB/EHO, IO YXBAKOKUM PILLIEHHS MPO HakaJeHHs apeliTy Ha MaiHo TOB,
CRiguniA Cyaas BU3HAB MOro PeYOBUM J0KA30M | BKa3aB, L0 BOHO MOXe 6yTW NpeaMeToM
cnewjianbHOI KOHICKaLi 3rigHo 3i CT. 96-2 KK.

BignosigHo A0 nonoxeHb 4. 4 c¢1.380, I nyHkTiB 9-2, 10 4. 1 cT.393 KK
NPeACTaBHUK HOPUANYHOI 0COBY, 00 MaiHa K0T BUPILYETLCS MUTAHHS NPO HaKNaJeHHs
apellTy Ha MaiHO, fike MOXe 6yTM NpeaMETOM crelianbHOI KOH(ICKaLl, K CTOpoHa
KPUMIHANbHOTO MPOBA[XKEHHSI Ta Y4YaCHMK CYAOBOr0 MNPOBaJXeHHs Mae MNpaBO Ha
anensLiiHe OCKapXeHHs CYJ0BUX PiLlieHb, SIKI CTOCYHOTbCA Or0 IHTEPECIB.

3 maTepianiB NpOBafXeHHs BHAYaeTbCs, WO 3asBYy NP0 PO3'ACHEHHS B MOPAAKY
cT. 380 KIK yxBanu Cnigyoro cyaal Npo CKAcCyBaHHA apeLuTy Ha TPOLWOBI KOWTK, SKI
PO3MIlLEHI Ha 6aHKIBCbKOMY paxyHky TOB, nogaB ao cyay agsokaT, OCOBA_2,
NpeacTaBHUK LbOr0 MNIANPUEMCTBA, @ YXBany MNPO PO3'ACHEHHS BKA3aHOrO PiLLEHHS
OCKapXuna Ao cyay anenauinHol IHCTaHuT IHWwui npeactaBHuk TOB, — aupekTop OCOBA_T,
HaJaBLIX Ha MIATBEPIKEHHS CBOIX MOBHOBAXEHb BIAMOBIAHI JOKYMEHTU Ta 3asiBy Mpo
MOHOBJIEHHSI CTPOKY anefsiLliiHOr0 OCKApXXeHHs, BBaXatoul, L0 LeA CTPOK BOHa
nopyLUKAa 3 MOBaXXHUX MPUYKH.

MpoTe anenauinHuin cyf, NOCKUNAYMCh Ha Te, WO 3 3asBOK MPO PO3'ACHEHHS
yxBanu cnigyoro cynai 3septaBca agBokaT OCOBA_2, a He AupekTOop MianNpUeEMCTBa
OCOBA_1, He3BaxatouW Ha Te, WO MOCTAHOBMEHI CNIAYUM CYAAEH CYAO0BI PilLEHHS
cTocyBanucsa iHTepeciB came TOB, AKMIA € YYaCHMKOM LibOrO NPOBAAXEHHS, @ He WOro
NpeACTaBHUKIB, AINLIOB 6e3MiACTaBHOrO0 BWCHOBKY, WO MPeACTaBHWK TOBApWCTBA
OCOBA_1 He € y4aCHMKOM Cy[OBOr0 MPOBAXXEHHS, Ta MOBEPHYB 1i anensLiiHy ckapry
| 3asIBY NPO NMOHOBIEHHSI CTPOKY anensLiiHOro 0CKapXKeHHS.

BpaxoBytoun 3a3HavyeHe Bulle, MNeplia cygoBa nanata KKC aidwna BUMCHOBKY, L0
yxBany anensuinHoro cygy Big 18.02.2019 nocTaHOBNEHO 3 MOPYLIEHHAMM BUMOT Y. 2
CT. 24,4.4¢71.380,n. 10 4. 1 cT. 393 KK,

3 ornaay Ha Te, WO B paHille yYXBaneHOMY pilleHHI KOerii CyaaiB 3 Liel nanaTu Bif
18.01.2019 (npoBagxeHHs N° 51-149ck19 y wiit xe cnpasi N2 760/120/18) BuCnoBneHo
IHWY NpaBOBY MO3WLD, @ Came BIAMOBMEHO Y BIAKPUTTI KacaLiHOrO MPOBA[XEHHS
3a KaCallIMHOK CKaproto afiBokaTa Ha yxBany anensuiinHoro cyay Big 03.12.2018 poky,
KON anensLinHWiA Cya NOBEPHYB anensLiHy ckapry 3acTynHuka aupektopa TOB Ha Ty
caMy yxBany cnigyoro cyaai micuesoro cyay Big 02.02.2018 npo pos'sicCHEHHsI CYA0BOro
PILLEHHS, 3 TWX niacTaB, wo 3rigHo 3i cT. 380 KIK 3actynHuk aupektopa OCOBA_2 He €
0C0000, fKa Mae MpaBO OCKapXMUTW Le PilleHHs B anensuitHoMy Mopsaky,
Mepuwa cynoBa nanata KKC BBaxae 3a HEOOXigHE BIACTYNUTW BIf BWUCHOBKY  LLOAO
3aCTOCYBaHHs HOPMK NpaBa Yy NOAIGHWUX NPaBOBIAHOCKHAX, BUKNAAEHOrO Y BULLEBKA3AHIN
yxBani.
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BukoHytoun npunnck 4. 4 c1. 442 KIIK, lepwa cygosa nanata KKC pobuthb
BWCHOBOK MPO Te, Ik Came MOBWHHA 3aCTOCOBYBATUCSA HOPMa NpaBa, i3 3aCTOCYBaHHAM
AKOI He MOronnacs Konerig cyaais, WO nepeaana Cnpasy Ha Po3rnaa nanatu.

BUCHOBOK LI0f10 3acTOCyBaHHsI HOpM# npaBa (4. 1 cT. 393 KIMK): AKL0 y4acHUKOM
CY[I0BOrO MPOBaZXXEHHA € HOpMAMYHA 0coba | 3a CKaprow (3asBoto) ii NpeacTaBHMKA
NOCTAHOBJEHO CYA0BE PilleHHST CTOCOBHO KOPUANYHOI 0COOM, Take PILLEHHs [0 Cyay BULLOI
IHCTaHL|iT BNpaBI OCKapXMTW IHLWUIA NPeACTaBHUK LIET X OPUANYHOT 0CObY.

Heranbriwe 3 Tekctom noctaHosu BC B 22.03.2021 y chpasi N° 760/120/18 (rpoBagxeHHs
NP §571-1578kmr119) MOXHA OIHANOMUTHCS 38 TOCHTIAHHIM

2.4. KacalliiiHe 0CKap)XeHHS

2.4.1. MNoTepninuit a6o MOro 3aKOHHUIA NPeACTaBHUK YU MPEACTaBHUK MatoTb MPaBo Ha
Kacal|iiHe OCKap)XeHHsl Cy[OBMX PpilleHb 3 MiACTaBM HEBIAMOBIAHOCTI MPU3HAYEHOMO
MOKapaHHs TAXKOCTI KPUMIHANbHOIO NPaBOMOPYLUEHHA Ta 0CObI 3aCyKEHOr0 BHACAIA0K
CYBOPOCTI, a/ne B MeXax BUMOT, 3aiBJIEHUX HMM B CYAI NEPLLOT iHCTaHUI.

Y naHoOMy BMNaJKy OCKapXeHHs NOTEPMNINUM CyAO0BMX PilliEHb 3 NIJCTaBU HEBIANOBIAHOCTI
MPU3HAYEHOTO MOKApaHHA TAXKOCTI KPUMIHANbHOTO MPaBOMOPYLUEHHA Ta  0CO6i
3aCy/PKEHOro BHACMI0K CYBOPOCTI, BPaxOBYlO4YM 3aKOHOAABYI OOMEXEHHS, CTAaHOBNATD
NPUBATHUIA IHTEPEC MOTEPMINOr0 Yy KOHTEKCTI MpaBa BiCTOHOBATWM CBOK MO3ULIKO |
HaMaraTucsi BCTAHOBJIEHUMM 3aKOHOM 3acob6aMu AOCArTM 3MIHM abo CcKacyBaHHS
CYLOBOrO pillieHHs!

06cTaBuHu cripasu: OCOBA_T Biakputo BukpaB y OCOBA_2 noniMepHWid NakeT, TUM
CaMMM CMPUYMHMBLLM NOTEPMINOMY MaTepianbHy LKOAY Ha 3aranbHy cymy 35 426 rpH.

Mo3uuii cyaiB nepLuoi Ta anensuinHoi IHCTaHUiA: 32 BMPOKOM MICLIEBOrO Cyay BIf
29.10.2019 OCOBA_1 3acymkeHo 3a 4. 2 cT. 186 KK g0 nokapaHHsi y BUAI NO36aBNEHHS
BOJII Ha CTPOK 4 POKM.

3a yxBanow anenauinHoro cygy Big 21.01.2020 anensuitHy ckapry npokypopa
y 3a/MWEHO  6e3  3a[0BOJIEHHS, BWPOK Cydy nepwol iHcTaHul woao OCOBA_T
33 anensuUinHAMK  CKaprami 3axuCHWKIB B IHTepecax 06BMHyBayeHoro OCOBA_1 Ta
notepninoro OCOBA_2 B 4aCTMHI NPU3HAYEHHS NOKapaHHS 3MiHeHO, Ha nigcTasi ¢T. 69 KK
OCOBA_T nom'aKkLIEHO npu3HaveHe 3a 4. 2 cT. 186 KK nokapaHHs 40 3 pPOKIB 6 MicALiB
No36aBAEHHSA BOJI. Y PeLTi BUPOK Cyaly NEPLIOT IHCTaHLIT 3aNnLeHO 63 3MIHN.

MiacTaBu po3rnsay KpUMiHanbHOro npoBamxeHHs Of1: HeoOxigHICTb BIACTYNWUTY Bif,
BWUCHOBKY LLIOA0 3aCTOCYBaHHS HOPMW MpaBa B MOAIGHNX NPaBOBIJHOCWHAX, BUKNALEHOMO
B paHille yxBaneHux piweHHax BC 25.01.2018 (cmpaBa N° 766/4296/16-k) Ta
3abe3neyeHHs efHOCTI CYAO0BOI MPaKTMKWM MPO MPaBO MOTEPRINOro nofath KacaliiHy
CKapry 3 MiACTaB HeBIAMOBIAHOCTI MPU3HAYEHOr0 MOKapaHHA TSHKKOCTI BYMHEHOTO
KPUMIHANbHOrO NPaBONOPYLLEHHS Ta 0COBI 3aCyAKEHOr0 BHACAIAOK CYBOPOCTI.
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Mosumuis Ofl: 3MIHEHO BMPOK MICLEBOr0O Cydy Ta YxBany anensuinHoro cyay,
nom'skiieHo npndHayeHe OCOBA_1 nokapaHHs 3a 4. 2 ¢T. 186 KK i3 3acTOCYBaHHAM CT. 69
KK a0 2 pokiB 6 MicsiL|iB N036aBNeHHS BOJI.

06r'pyHTYBaHHA No3uLil OM: aHania n. 7 u. 1 cT. 425 KITK BKa3ye Ha Te, L0 NOTepninnii
IK Cy6'eKT KacaLINHOr0 OCKapXXeHHS € HOCIEM NMPUBATHOrO iHTepecy. MpUBaTHWIA IHTEpeC Y
KPUMIHANbHOMY MPOLECI — Le IHTEPeC He HafiNeHUX [Aep)KaBHO-BNagHUMK QYHKLISMM
YYaCHMKIB KPUMIHANBHOrO MPOBAMKEHHS, @ TaKOX IHTepec Cy6'eKTIB, SiKi 3AIACHIOIOTb
KPMMIHaNbHE NPOBAMKEHHS, 3YMOBNIEHWIA TX COLaNIbHUM CTATyCOM NMPUBATHOI 0COOK, a He
KPUMIHANbHUM MpoLecyanbHUM CTaTycoM. Hopma, nepeadayeHa n. 7 4. 1 cT. 425 KK,
HafiNg€e NPaBOM NOTEPNINOr0 Ha KacaliiHe OCKapXXeHHS Y YaCTWHI, Lo CTOCYETbCS MOro
IHTEPECIB, Ta MICTUTb OOMEXEHHS — B MEXXax BUMOT, 3asiBNIEHNX Y CYAli NEPLLOT IHCTaHLI.

Y paHOMy BUMNaAKy OCKapXXeHHd MOTepniiuM CyAOBWX pilleHb 3 MIACTaBy
HEBIANOBIAHOCTI MPU3HAYEHOr0 MOKAPaHHS THXKKOCTI KPUMIHANIbHOIO NPaBOMNOpPYLUEHHS Ta
0CObI  3aCYy[KEHOr0 BHACMIAOK CYBOPOCTI, BPaxOBYKOUM 3aKOHOJABYI  OOMEXEHHS,
CTAHOBAATb MPMBATHUI IHTEpPeC MOTEPMINOr0 Yy KOHTEKCTI MpaBa BIACTOKOBATW CBOK
NO3ULIK0 | HamaraTucs BCTAHOB/JIEHUMM 3aKOHOM 3acobamu  A0CATTM 3MIHW  abo
CKacyBaHHS CyA0BOr0 PilLieHHS.

Y naHOMy KpuMiHafnbHOMY npoBamkeHHI woao OCOBA_T y xoni cyposux aebaTis
y cynoBomy 3acifanHi Big 29.10.2019 notepninniz OCOBA_2 noBIAOMMB, WO 3anofisHy
MaTepiabHy Ta MOpasbHy LLIKOAY NOMY BifLWKOAOBaHO, BIH 10 OCOBA_1 npeTeHsiit He Mag,
OCTaHHIN BM6AUMBCH | BOHM NPUMMPUIUCS, @ TOMY NpocuB He no3basnsTn OCOBA_1 Boni
| NPM3HAYNTI KOMY NOKapaHHs! YMOBHO.

Momanblue 6K anensuiiHe, Tak | KacauiiHe ockapxeHHs notepninnic OCOBA_2
30IACHIOBAB B MEXax CBOr0 MPKWBATHOMO IHTEPECY LWOAO BIACTOBAHHSA CBOEI MO3WLI,
3a9BNEHOI M 4ac KPUMIHAMbHOTO NPOBAKEHHS B CYAl MEPWOi IHCTaHUil, TOb6TO
3 AOTPUMaAHHAM BUMOT N. 7 4. T ¢T. 425 KTIK.

Of Ainwna BUCHOBKY, WO 3@ 3MICTOM M. 7 4. T cT. 425 KIK notepninuin abo nmoro
3aKOHHMIA MPEeACTaBHWK YM MPEeACTABHMK MatOTb MPaBO Ha KacaliHe OCKapXeHHs
CY[OBMX PpilleHb 3 MIACTaBM HEBIAMNOBIAHOCTI MPU3HAYEHOrO MOKApPaHHS  THXKOCTI
KPUMIHANbHOTO MPABOMOPYLIEHHA Ta 0CO6I 3aCy[KEHOro BHACMIJOK CyBOPOCTI, ane
B MeXax BUMOT, 3asIBfIEHVX HMW B CY/li NEepLLOT IHCTaHLI.

Pazom 3 Tim, O BM3Hana [AOBOAM KacaliiHUX CKapr 3axWCHWKa Ta MOTepninoro
OCOBA_2 npo HEeBIAMOBIAHICTb MPWU3HAYEHOr0 MOKAPaHHA THXKOCTI  KPUMIHAIBHOIO
NPaBONOPYLLIEHHS Ta OCOBI 3aCyAXKEHOr0 BHACAIAOK CYBOPOCTI YaCTKOBO 06I'PYHTOBAHUMM.

TaK, Cyan nepwol Ta anensuiiHoi IHCTaHUIN [iUWAN 0BrpyHTOBAHWUX BMCHOBKIB
Npo HeMOXMBICTb BUNpaBneHHs OCOBA_1 6e3 i3onsLii Bia CyCninbCTBa. AnensuinHmni ey
3a HasBHOCTI BIAMOBIAHMX MiACTaB 06rpyHTOBAHO 3acTocyBaB A0 OCOBA_T nonoxeHHs
cT. 69 KK. lNepekoHnnBux AOBOAIB, AKi 6 CBIAYMIN NPO MOXAMBICTb 3BiNbHeHHS OCOBA_T
Ha niacTaBi cT. 75 KK Bia BiabyBaHHs NokapaHHs 3 BUNpPobyBaHHAM 3axucHink OCOBA_7
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Ta notepninnii OCOBA_2 y KacaliiHNX CKaprax He HaBenu | Takux JaHux 3a MaTepianamu
KPUMIHANbHOrO NPOBaAXXEHHS HE BCTAHOBJIEHO.

[poTe anensuinHmin cya, npusHadatoun OCOBA_1 nokapaHHsa 3a 4. 2 cT. 186 KK
13 3acTocyBaHHAM cT. 69 KK y Buai no3baBneHHs BOJI came y po3Mipi 3 poku 6 Micsuis,
CBOE PILIEHHS HANeXHWM YMHOM He BMOTWBYBaB Ta MpW LIbOMY He BpaxyBaB BCI
0BCTaBWHM  KPUMIHANBHOMO MPOBaKEHHA Y IX CYKYMHOCTI, Yy TOMY YMCHi  AYMKY
notepninoro OCOBA_2, iKOMy BIfWKOA0BAHO MaTepiafibHy Ta MOpasbHy WKOAY B MOBHOMY
06csa3i | Akt npocB He no3daenaTh Boni OCOBA_T, Ta gaHi npo ocoby OCOBA_T, akum
paHille He CyayMuiA, OQILIMHO NPaLEBNALUTOBAHWIA | MAge 3a MICLEM POOOTH BUKIOYHO
MO3UTUBHI XapaKTEPUCTUKM.

3a Takux 0BCTaBMH Y AaHOMY KOHKPETHOMY BMMaAKy CYAOM anensuiiHol IHCTaHLUil
LONYLLEHO AMCMPONOPLI0, fKa CBIAYMTb NPO HEBIANOBIAHICTH MPU3HAYEHOrO MOKAapaHHS
TAXKKOCTI  KPUMIHANBbHOTO NPaBOMOPYLIEHHS, 3 Ornaay Ha XapakTep Ain OCOBA_1
| KOMMEHCALI0 OCTaHHIM HACNIAKIB TakuxX AiiA, Ta 0CO6I 3aCy[AXXEHOro, BPaxoBYyHUM BCI
BCTaHOBJIEHI CyfamMu AaHi npo ocoby OCOBA_T, BHacnIfoK CyBOPOCTI.

OTXe, HaBeAeHe Aae NIACTaBM AN MOM'AKLIEHHS MPU3HAYEHOrO 3acCymKeHOMY
OCOBA_1 nokapaHHs y BWAI N036aBNeHHS BOJI Ha CTPOK A0 2 PoKiB 6 MicsLiB. [pn Lbomy
BPax0OBYKOTbCA BCI 06CTaBWHW AAaHOMO KOHKPETHOTO KPUMIHANBbHOrO MPOBAaMKEHHS, AaHi
npo ocoby OCOBA_T Ta aymka notepninoro OCOBA_2 w1040 BMaY | po3Mipy NOKapaHHS Y ix
cykynHocTi. Came Take nokapaHHs O BBaXa€e 3a CBOIM BUOM | PO3MIPOM € HEOBXIAHWM
Ta foctaTHiM ans BunpaBneHHss OCOBA_T | nonepemxeHHS HOBMX KPUMIHAMbHMX
NpaBONOPYLLIEHb, BOHO BIANOBIAaE BUMoram craten 50, 65 KK.

BucHoBOK: 3a 3micToM M. 7 4. 1 cT. 425 KIK noTepninnic abo MOro 3aKoHHWA
NpeACTaBHUK Y/ NPeACTaBHUK MatOTb MPABO Ha KacalliiHe OCKapXEHHS CY0BUX PiLleHb 3
NIACTaBM  HEBIAMNOBIAHOCTI  MPWU3HAYEHOrO  MOKAPaHHS  TAXKKOCTI  KPUMIHANBHOIO
NPaBOMOPYLIEHHA Ta 0OCO6I 3aCyMKEHOr0 BHACMIAOK CYBOPOCTI, afie B MeXax BWMOT,
3a9BNEHNX HAMM B CY Al NEPLUOI IHCTaHLT.

HeranbHiwe 3 tekctom aoctaHosn Of1 Bl 19.04.202]1 y crpasi N°641/5714/19 (npoBagweHHs
N@ 57-536kM020) MOXHE O3HANOMUTHCS 38 10CHTIAHHAM

2.4.2. KacaliHe NpoBafXEHHA 3@ KacaliiHOK CKaprow npo MOTipLIEHHA CTaHOBULLA
0Cco6M, LWOAO SKOI anensiyiHUM CyLOM CKacOBaHO BUPOK Ta 3aKPUTO KPUMIHAMbHE
NPOBAMKEHHS, Y pasi BTpaTh OPUANYHOI cunn Hopmu 0cobamnBoi YacTuHu KK BignoBigHO
[0 piweHHa KowctutyuinHoro Cyay YkpaiHu, sika nepegbavana BignoBifanbHICTb 3a
BUYMHEHHS [ISIHHS, L0 IHKPUMIHYBANoCs 0co6i, Nignsrae 3akKpuTTio

O6ctaBuHn cnpasu: OCOBA_1, HauanbHMK BIAAINY AEPXABHOMO apXITEKTYPHO-
6YAIBENbHOrO KOHTPO/IKO BUKOHABYOrO KOMITETY MICHKOI paau, Matoun 10 paHr nocagoBoi
0CO6M OpraHy MICLEBOr0 CaMOBPSlyBaHHSA, AOCTOBIPHO 3HAtOuUM NpO  criewiasibHi
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0BMEXEHHS, a Came MPOTAroM OJJHOTO POKY MofJaBaTh 3a CBOIM OCTaHHIM MICLEM po60TH
AeKnapaLjito Npo ManHo, [OX0AK, BUTPATH | 3060B'A3aHHSA (IHAHCOBOIO XapaKTepy, YMUCHO
Taky fAeknapauito 3a 2016 pik He nogaB, MaluW BCI HEOOXIAHI TEXHIYHI YMOBM ANs
BUYMHEHHS TaKMX AIN.

Mosuuii cyfiB nepwioi Ta anensiuiMHoi IHCTaHL#: 3a BMPOKOM MICLEBOr0 Cyay
OCOBA_1 BW3HaHO BMHYBAaTMM Yy BYMHEHHI KPUMIHANbHOTO  MPaBOMOPYLLUEHHS,
nepenbayeHoro ct. 366-1 KK.

ANensuinHAM - CyaOM  CKACOBAHO BMPOK MICLEBOTO  CyAy, a KpUMiHamnbHe
NPOBaMXKEHHS 3aKPUTO Ha NiacTaBl M. 2 4. 1¢T. 284 KIIK y 3B'A3Ky 13 BIACYTHICTO B 10r0
AISIX cKnaay KpUMIHanbHOro nNpaBonopyLUeHHs, nepeadayeHoro cT. 366-1 KK.

PiweHHam KCY Big 27.10.2020 N 13-p/2020 y cnpasi N° 1-24/2020 (393/20)
CT. 366-1 KK B13HAHO HEKOHCTUTYLIAHOO.

MigctaBu po3rnsgy KpumiHanbHoro npoBamxeHHs nanatoto KKC: kpumiHanbHe
NpoBafXXeHHs nepeaaHo Ha po3rnsaa Tpetbol cyaosoi nanatu KKC 3 MeTo (hopMyBaHHS
BWUCHOBKY L{0A10 piteHHss KKC y BMnaaKy nepebyBaHHA Ha po3rnsi KacaLiMHOI Ckaprut Ha
CYZ0BI PILUEHHS, NOCTAHOBIEHI Y KPUMIHANbHOMY NPOBAKEHHI 3@ 0O6BUHYBAYEHHAM 0COOH
3a CT. 366-1 KK, fIka Ha MOMEHT KacaLlIMHOro NPOBaPKEHHS BU3HAHA HEKOHCTUTYLIAHOLO.

30KpeMma, Yy nocTaHoBI konerii cyaaiB TpeTbol cynosol nanatu KKC Big 11.11.2020
(cnpaa N°310/2328/19, npoBamkeHHst N°51-2334km20) cya 3anuinMB KacalliiHy cKapry
NpoKypopa 6e3 3a[l0BOSIEHHS, @ CY/J0BI PILIEHHS 6€3 3MiHW, [IMLLIOBLIX BUCHOBKY MPO
BICYTHICTb NiACTAB [N 3a[0BOMIEHHA MOAaHOI cKkapru. [lpeAMeToM KacauiHOro
OCKapXXEHHS Y HaBefeHI cnpaBi 6yin BUPOK MICLEBOIO CYAY, IKUM 0COBY BUMpPaBAaHO
y 3B'A3KY I3 BICYTHICTHO B i1 iX CKady 3104mnHy, nepeadayeHoro cT. 366-1 KK, Ta yxana
anensaLiiHOro cyay, AKO BULLIE3a3HAYEHE CYA0BE PILLEHHS 3aMLLIEHO 63 3MIH.

Konerig cyaaie  Tpetboi cynoBol nanath  KKC  yxBanowo  Big 25.11.2020
(cnpaBa N°712/10247/18, npoBamkeHHs N° 51-4615km20) KkacalliiiHe NpOBafKeHHs 3a
KaCcaL|IMHOK CKapror MPOKypopa Ha yxBany anensiuinHoro cyy 3akpuna, OCKINbKy Aiilna
BUCHOBKY MPO HEMOXJ/IMBICTb MOAANbLIOrO PO3rNisAy nofjaHol ckapru. Y wuid cnpasi
NPeaMETOM KaCalINHOr0 OCKapXXeHHS byna yxBana anensiuinHoro cyay, gKoK CKacoBaHO
06BMHYBANbHUIA BMPOK Ta 3aKPUTO KPUMiHaNbHE MPOBapKeHHs Ha migctasi n.2 u. 1
CT. 284 KIK y 3B'A3Ky 3 BCTAHOBJ/IEHHAM BIACYTHOCTI B [isiHHI CK/1aZly KPUMIHAIbHOMO
NpaBONOpPYLUEHHS.

O6rpyHTyBaHHs noauuii nanaty  KKC: napata  Aidwna  BWUCHOBKY  Mpo
6e3npeAMETHICTb NOAANbLIOr0 KacaliiiHOro po3rasfy, OCKINbKM CKaCyBaHHS CYA0BWX
pillEHb HE Npu3BeAe A0 MPUIHATTSA AKICHO IHLIOTO PILEHHS MO CYTI CyAaMu NepLiol yu
anenauiiHol IHCTaHLIl, apke BTpaTa HOPUANYHOT cunn HopMu KK BUKNOYAE KpUMIHANbHY
BIANOBIAANBHICTb, @ BIATAK | MOX/MBICTb 3aCyKEHHS 0c06m 3a cTaTTeto KK, sika BM3HaHa
HEKOHCTUTYLINHOH.
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CynoBa manata, MpoaHanisyBaBlUM MNpakTuky BC BCTaHOBMAA, WO KacauiiiHe
NPOBAMKEHHS Y TWUX BMUMAAKaX, KOMM BOHO 6YNO BIAKPUTO 3a BIACYTHOCTI nepeabayeHnx
3aKOHOM MifCcTaB, abo Konu Ui MigcTaBW Bignanu BHACNILOK BiMOBM 0COBM Bif NogaHoOl
Hero KacalliHOI ckaprv 3akpuBanucs BC.

Okpim Toro, yxganoto OM KKC Big 16.01.2019 y cnpasi N° 761/33482/16-k
(npoBagxeHHst N° 51-4744km018) KacaliiiHe NPOBafXeHHs, BIJKPUTE 33 CKaprow
3aCy[XKEHOrO, B SIKIi HE CTABWIOCA NUTaHHA Npo peabinitauito, 6yno 3akpuTo y 3B'A3Ky 3
noro cmepTio. Le piteHHs Ol 06rpyHTOBYBana TUM, L0 CMEPTb 3aCyAKEHOr0 Y HI1bLIOCTI
BWMAAKIB POOWTb KacaliiHe NpoBamKeHHs1 He3npeaMeTHUM, OCKINIbKM 3aCTOCYBaHHS [0
0cobw, ka NOMepna, KPUMIHANbHO-NPaBOBWX HACAIAKIB AISHHSA € HEMOXJ/IMBUM.

CynoBa manata Aifiina BUCHOBKY MPO Te, WO aHasoriyHe pillleHHs (Mpo 3aKpuTTS
KacaLiHOro NPoBaMKeHHS!) C/1iJ MOCTAHOBWTK | B CMpaBi, B AKIi KacaliitHe NpoBagKeHHs
BIAKPUTO 3a KaCalIAHOK CKaprot, B SKiA CTaBNSTbCS MUTAHHA MPO  MOTIPLIEHHS
CTAHOBMLLA OCOOM, Ha BMNpaBAyBafibHMIA BMPOK CyAy MEPLUOi IHCTaHLUIi Ta/abo yxBany
anensduinHoro cyay, NOCTaHOBMEHY 3a HacCMigkamu anefsuitHoro nepernsgy Takoro
BMUPOKY, abo yxBany anensuinHoro Cyay, SKo CKacoBaHO 06BUHYBAbHWIA BUPOK | 3aKpuTe
KpUMiHanbHe NPOBa[XXEHHS, ane Ha Yac KacaLiiHoro posrnsay Hopma OcobnnBoT YaCTUHM
KK, sika nepeabayana BinoBigaNbHICTb 3@ BUMHEHHS AISIHHS, SIKE IHKPUMIHYBaoCcs 0cobl,
BTPATUNA OPUANYHY CUAY.

BMCHOBOK LLIOA0 3aCTOCYBaHHA HOPM NpaBa: KacalliiiHe NPOBAKEHHS, Ke BIAKPUTO
3@ KacaLiNHOW CKaproto, B AKIi CTABNSTLCA NUTaHHA NP0 NOTIPLUEHHS CTAHOBMLLA 0CObY,
Ha BWMPaBAyBaNbHWIA BMPOK CyAy MePLUOI IHCTaHLIl Ta/abo yxBany anensuinHoro cyay,
NOCTAHOBJEHY OO TaKOro BMPOKY, abo yxBany anefsuinHoro cyay, Kol CKacoBaHO
0OBMHYBANbHUIA BUPOK | 3aKpUTe KPUMIHANbHE MPOBAKEHHS, Y pasi BTPATU HOPUANYHOI
cunm Hopmmn Ocobnmuoi yacTuHK KK, sika nepef6ayana BIAMNOBIAANbHICTb 3@ BUYMHEHHS
AISIHHS, WO IHKPUMIHYBANOCA 0CO6I, NANArae 3aKpUTTHO.

JleranbHiwe 3 tekctom yxBamm Tpetvoi cyfosoi nanatm KKC iy 01.03.202] y crpasi N° 703/2432/17
(MPOBAIKEHHS Ne 571-1025kmn20) MOXHA O3HANOMUTNCS 34 [10CUIIBHHAM

2.5 3aKpUTTS KPUMIHANBHOTO NMPOBAIKEHHS

2.5.1. BuaHaHHs KOHCTUTYLINHUM CyaoM YKpaiHW HEKOHCTUTYLIMHOK CTaTTi ab0 YaCTUHM
ctatTi Oco6nmBoi YacTMHM KK, koo nepenbdavaeTbCsi BiANOBIAANbHICTb 32 [JisHHS, €
NigCTaBOK [N CKacyBaHHA OOBMHYBANbHOrO BUMPOKY YW yXBanuM Ta 3aKPUTTS
KpUMIHANbHOIo NPOBaKEHHs Ha nigcTasi n. 4 4. 1 ¢T. 284 KIK.

3aKpUTTS  KPUMIHANBHOrO MNPOBA[KEHHS Yy BKAa3aHOMY BUMAAKY YHEMOXJIMBIIOE
NPOJOBXEHHS KPUMIHANIBHOTO MPOBa/PKEHHS 3 METOK peabiniTauii 3acymKeHoro abo
3 IHLIMX NPUYKH
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06cTaBuHu cnpasu: OCOBA_T, CTapwmii MexaHiK CyHOBWA — 3MIHHWIA NOMIYHWK
KpaHmeiicTepa nnaBkpaHy noptooro Gnoty A1 «Mopcbkui ToproBenbHWiA NopT» (Aani —
CTapLUMA MexaHiK), 06BMHYBauYyBaBCA Y TOMY, IO, ByAyd4nm CYy6'EKTOM AeKNnapyBaHHS
BIANOBIAHO [0 3akoHy «[po 3amobiraHHa Kopynuii», y nepiog 4acy 301.01.2017 go
01.05.2017 7a 301.01.2018 5o 01.04.2018 He nogaB AeknapaLi 0cobu, yNoBHOBAXEHOI Ha
BUKOHaHHA (DYHKLIA AepXaBn abo MICLEBOro camoBpsaayBaHHs, 3a 2016 ta 2017 poku
BiANOBIAHO.

Mosuuii cyaiB nepwoi Ta anensuinHoi IHCTaHUiK: 3a BMPOKOM MICLEBOr0 Cyay
OCOBA_1 BW3HaHO HEBWHYBATVUM Y MpensBNeHOMY OB6BMHYBaYeHHI 3a CT. 366-1 KK
Ta BUNPaBAaHO Y 3B'A3KY 3 HEAOBEAEHICTHO, WO B MOr0 AISHHI € CKNaj KPUMIHANbHOMO
NpaBONOPYLIEHHS. 3a YXBasOK anensuinHoro cyay 3anuiieHo 6e3 3MiHM BKa3aHUi BUPOK.

BC ckacyBaB yxBasly anensuidiHOro cyay Ta MpU3HauMB HOBUM PO3rNsa Yy CyAl
anenauiiHoT IHCTaHLT.

3a BMPOKOM anensiLitHoro Cyfly CKacoBaHO BUMpaBAyBaSibHWIA BUPOK MICLEBOIO
cyny. OCOBA_T BM3HAHO BMHYBATWM | 3aCyIeHO 3a CT. 366-1 KK.

Mig 4ac kacauiHoro nepernagy cT. 366-1 6yN0 BWM3HAHO HEKOHCTWUTYLIMHOI
Ha niacTaBi piweHHs KCY Big 27.10.2020N° 13-p/2020, y 3B'asky 3 gkum OCOBA_T
y KNOMNOTaHHI (3asABi) O CyAy KacawiiHOI IHCTaHLi NoBIAOMMB, WO BiH 3anepeyye NpoTu
3aKPUTTH KPUMIHANBbHOMO NPOBAIKEHHS 100 HbOrO KacaliiHUM CyfiOM, OfHaK MpPOCUTb
PO3rNAHYTM WOr0 KacaliiHy CKapry no CyTi, HajaBLUW BIAMOBIAI Ha 1Oro A0BOAW,
Ta NPUAHATY pilieHHs BiANoBiaHO A0 KITK, a TakoxX Hanonarae Ha oro peaoinitadi.

MigctaBu posrnagy KpUMIHANbHOTO NpoBafpKeHHs cyposoo nanator  KKC:
KpMMIHaNbHE NPOBaMKXEHHS NepefaHo Ha po3rnsa Tpetbol cyaoBol nanati KKC y 3B'a3ky
3 HEOOXIAHICTHO BIACTYNWTYU BIA BUMCHOBKY, BUKNA[EHOrO B paHille yXBaNEHOMY PillEHHI
BepxoBHoro Cyay y LibOMY KpUMIHANIbHOMY NPOBa[XKEHHI, LLOAO0 HaNeXHOCTI Nocaau, sKy
06IIMaB 3aCyKEeHWIA, 10 NOCAf0BMX OCI6 HOPUANYHMX OCI6 My6AIYHOrO NpaBa K Cy6'eKTIB
AeKnapyBaHHs B po3yMiHHi ¢T. 366-1 KK Ta 3akoHy YkpaiHu «[1po 3anobiraHHs KopymnLii»,
aTaKoX 3 METOK  3abesneyvyeHHs  €AHOCTI  CYAOBOI  MPAKTUKW Y KPUMIHANbHUX
NPOBAMKEHHAX 33 OOBWMHYBAYEHHSIM Y BYMHEHHI KPUMIHAIbHOTO MPaBOMOPYLLIEHHS,
nepenbayeHoro ct. 366-1 KK, 3 ypaxyBaHHaM PiweHHs KCY Big 27.10.2020 N° 13-p/2020.

Mosuuis cynosoi nanatn KKC: BUpok anensuinHoro cyay cKacoBaHo, a KpUMiHabHe
NPOBAXKEHHS 3aKPUTO.

06rpyHTyBaHHsi noauuii cyaoBoi nanatm KKC: cygoBa nanaTa, 3AiACHMBLUK
CUCTEMHE Ta TeNeonoriyHe ThaymadeHHs craten 58, 152 KoHcTutyuil YkpaiHu, cT. 91
3akoHy «[po KoncTutyuintun Cyg Ykpaitu», ctaten 2, 4, 5, 11 KK, aiiAina BUCHOBKY, L0
AIIHHS MOXE BBaXaTUCS KPUMIHANbHIM NPaBOMOPYLLEHHAM fINLLE 3@ YMOBH, SKLLIO BOHO
BW3HAETbCA TakUM UYMHHOK HOpMOK OcobnmBoi yacTuHu KK. BTpata Takow HOpMO0
YAHHOCTI TAMHE HEMOXJ/MBICTb i 3aCTOCYBaHHA [0 AiSHb, AKI paHille BM3HABanNCs
37104MHOM. [1pu LbOMY B pasi yxBaJfieHHS B MOAAbLIOMY HOBOTO 3aKOHY, IKUA 3HOBY
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BW3HAE BIANOBIAHE AIIHHS KPUMIHANBHO KapaHWUM, Takuid 3aKOH He MaTume 3BOPOTHOI Al
3 0rnaay Ha NonoXeHHs cT. 58 KoHcTutyuii Ykpaitn Ta cT. 5 KK.

YpaxoByrouM TakKOX MPaBOBMM BWCHOBOK, L0 MICTUTbCH Yy MNOCTaHOBI Bl
Bin 13.01.2021 (cnpaBa N° 0306/7567/12, npoBamkeHHs N° 13-73kc19), B KoMy
BUPILIYETHCS MUTAHHA MPO PETPOCMEKTUBHY Ait0 pileHb KCY, SKMMKM KOHCTaTOBaHO
HeBIANOBIAHICTb OCHOBHOMY 3aKOoHy monoxeHb KK W0A0 KpuMiHanisaLlii neBHWUX fi abo
6e37i97bHOCTI, @ TakoX nonoxeHHs n. 1 4. 3 cT. 459 KIK, cygoBa nanata KKC 3BepTae
yBary Ha Te, WO 3a 3MicToM n. 4 4. 1 cT. 284 KK KpuMiHanbHe NPOBaAKEHHS
3aKPUBAETLHCA B Pasi, AKLWIO HabpaB UYWMHHOCTI 3aKOH, SKMM CKacOBaHa KpKMIHabHa
BIANOBIAANBHICTD 3@ [iHHS, BUMHEHE 0COBO0H0, IO Nepeabadae i 3aKpUTTS KPUMIHAIBHOrO
NPOBA[XXEHHA BHACMIAOK BU3HAHHA HEKOHCTUTYLIMHAM 3aKOHY, SKMA BCTaHOBIIOBAB
KPUMIHANbHY KapaHICTb AISHHS.

Ockinbku ¢T. 366-1 KK BTpaTMna YMHHICTb Y 3B'A3KY 3 BU3HAHHAM 1i Takot, L0 He
BiAnoBigae KoHcTuTyuil YKpaity, Ha nigcTasi PiweHHa KCY Big 27.10.2021 N2 13-p/2020,
BWPOK anensauinHoro cyay wono OCOBA_T, 3acymxeHoro 3a cT. 366-1 KK, nmignsrae
CKaCYBaHHIO, @ KpUMIHa/IbHe NMPOBaKEHHA — 3aKPUTTIO 3 MiACTaB, NepeadayeHnx n. 4 4. 1
CT. 284 KT1K.

HasiBHICTb Takol 6€3yMOBHOI NiACTaBK A1 3aKPUTTS KPUMIHANBbHOrO NPOBaXEeHHS
YHEMOXJIMBIIOE PO3rAL A0BOAIB Y KacauiiHii ckap3i OCOBA_T wwioao BIACYTHOCTI B MO0
AISX cKnagy 3no4nHy nepepbadeHoro cT. 366-1 KK Ta nos6asnsge BC MOXIMBOCTI
NPUIAHATTS PILLIEHHS MO CYTI ckapri. 3okpema, BC BUXoaNTb I3 TOrO, WO, Ha BIAMIHY BIA M. 5
Y. 1 cT. 284 KIK, NonoxeHHs n. 4 Liel cTaTTi He NnepeabayakoTb MOXMBOCTI MPOAOBXKEHHS
KPMMIHANbHOMO NPOBAIKEHHS 3 METOK peabiniTaLii 3aCyKEHOro abo 3 IHWKUX NpudnH. Lie
NOB'A3aHO 13 TUM, LLIO BTPATa YMHHOCTI 3aKOHOM, SIKWiA PaHILLIE BU3HABAB TE YU IHLLE [ISHHS
KPUMIHANbHMM  MPaBOMOPYLUEHHAM,  YHACMIAOK MOrO  CKACyBaHHA YW BU3HAHHS
HEKOHCTUTYLIMHAM POOUTb MOAanblie KPUMIHaNbHE MPOBAMKEHHSI 6e3NPeAMETHUM —
0Ccoby B 6YAb-IKOMY pa3i He MOXe ByTu NPUTArHYTO [0 KPUMIHANBHOI BIANOBIAANBHOCTI,
AKWO BIAMOBIAHE AIIHHS He € 3M04MHOM 3rAaHO 3 YuHHMM KK, a omKe CTOpoHa
0OBUHYBAYEHHS HE MOXE AOBONTY 100 BUHYBATOCTI.

BUCHOBOK LLOAO 3aCTOCYBAHHA HOPMW MNpaBa: y pasi BTPATW YMHHOCTI B LINOMY
cTaTTeto abo YacTuHot ctatTi OcobnmBol YacTuHm KK, ika BCTaHOB/OBAsa KpUMIHAMbHY
BIANOBIJANLHICTb 3@ MEBHE AIiHHS, BHACNIAOK BU3HAHHSA 1i HEKOHCTUTYLIMHOW KCY cya
KaCaLIMHOT IHCTaHLIT BIANOBIAHO A0 NonoxeHb CT. 440 Ta n. 4 4. 1 cT. 284 KITK ckacoBye
0BBUHYBAbHUIA BMPOK YK YXBaNy | 3aKPUBAE KPUMIHASIbHE MPOBAIKEHHS.

JleranbHile 3 TeKcToM rnoctaHosn Tperoi’ cyfoBoit nanatn KKC BC Bl 01.032021 y crpasl
Ne 266/3090/18  (npoBagxerHs — N° §1-3281kmil9)  MoxHa — O3HaomuTucs 34 1I0CUTIAHHAM
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Ornag cyaoBol NPpakTMKKM Nanat i 06'eaHaHOl nanaty KacauinHoro KpUMIHanbHOro cyy
(I niBpivys 2021 poky) / ynopsa. 3aCTYNHWUK ronoBu KacawitHoro KpmiHanbHOro cyay y
cknagi BepxoHoro Cyay, kaHa. topua. Hayk B. B. LLienoTkiHa, npaBoBe ynpasniHHs (I1)
NenapTameHTy aHaNiTUYHOI Ta NPaBOBOI pob0oTKH anapaty BepxosHoro Cyay. Kui, 2021.
63 C.

3aCTEPEXEHHS: BWAaHHA MICTUTb KOPOTKWMIA OFAsf CyOBMX PpilleHb 06edHaHOl nanatv  KacauiiiHoro
KpUMIiHanbHOro cydy y cknadi BepxoBHoro Cyay. Y KOXHOMY 3 pillleHb BUKMAEHO NNLIE OCHOBHUIA BUCHOBOK
LLOAO NPaBOBOrO MUTaHHS, SIKE BWMHUKNO Y cnpaBi. [1Ns NpaBUAbHOTO PO3YMIHHSI BUCNOBAEHOI B CYyAOBOMY
PillEHHI NPaBOBOI MO3uLiT HEObXIAHO 03HANOMWUTMCS 3 110r0 MOBHWM TEKCTOM, PO3MILLEHUM Yy EauHOMY
[lepXKaBHOMY PEECTPI CY0BYX pillieHb.
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